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Checks ‘‘ Payable After the New York 


it Desired,” Etc. Clearing House estab- 


lished a scale of charges for the col- 
lection of items drawn upon out-of- 
town banks, there came to notice a 
class of checks drawn upon outside 
banks, upon which were stamped 
‘“ Payable if desired at Bank, 
New York;”’ or “‘ Payable if desired 
through the New York Clearing 
House by the Bank,” which, 
being deposited in some New York 
bank, were paid through the Clear- 
ing House without subjection to the 
collectioncharge. The Clearing House 
Committee held a meeting at which 
they decided that banks paying such 
checks through the exchanges were 
acting contrary to the provisions 
of the Constitution governing rela- 
tions between members of the Asso- 
ciation and others, and in accor- 
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dance with that decision they caused 
a circular to be issued under date of 
February 3, 1902, notifying banks 
of such infringement. It now appears 
that despite this notice, some of the 
banks continued to send through 
the exchanges items of this charac- 
ter, and the Clearing House Com- 
mittee have issued a second and 
more peremptory notice (copy of 
which is published in this number) 
declaring that the sending of such 
items through the exchanges is not 
permitted, and the bank receiving 
them should treat them as mis-sent 
and is entitled to collect the amount 
of the fine as provided for under sec- 
tion nine of the scale of fines. 

The New York Clearing House 
having debarred its banks from act- 
ing as alternative or optional drawee 
of checks of this nature, so that 
checks so presented are treated as 
not presented to the drawee, but as 
mis-sent, an interesting legal ques- 
tion arises whether any bank having 
for collection such items, and so 
presenting them, through a prohibit- 
ed channel instead of to the regular 
drawee, would not be guilty of neg- 
ligence in the event of ultimate non- 
payment for adopting such a method 
of collection, resulting in delay and 
possible discharge of indorsers by 
lack of diligence. This, on the theory 


that such checks are negotiable in- 
struments upon which indorsers are 
liable according to the rules of the 
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law merchant and the Negotiable In- 
struments Law. 

But a still deeper question is whether 
such checks are negotiable at all. 
Section 212 of the Negotiable In- 
struments Law provides : 


“A bill may be addressed to two 
or more drawees jointly, whether 
they are partners or not; but not 
to two or more drawees in the 
alternative or in succession.”’ 


If a check is drawn upon the X 
National Bank of Cleveland, Ohio, 
*‘ Payable if desired through the New 
York Clearing House by the Y 
National Bank,” the designation 
of the New York bank to whom, at 
the option of the holder, the check 
may be presented for payment, comes 
very close to addressing the check 
to a second, or alternative, drawee, 
within the meaning of the Act, and 
this would beyond a doubt deprive 
the check of the qualities of nego- 
tiability. 

If such instruments are not nego- 
tiable, then prior equities are not 
cut off by their transfer, and the 
obligations of the parties thereto 
are different from those of parties 
to negotiable paper. 


N.Y. Bank Shares of stock in cor- 
Stock Liens. norations have, by pro- 
gressive decisions of the New York 
courts, been taken out of the cate- 
gory of ordinary choses in action 
as to which an assignee takes the 
same rights as the assignor, and 
invested with certain elements of 
negotiability whereunder the pur- 
chaser of stock without notice, ac- 
quires greater rights than the sel- 
ler, wherever principles of estoppel 
orimplied agency will operate against 
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the party claiming rights adverse 
to the purchaser. 

The Appellate Division of the New 
York Supreme Court have applied 
these principles, in a case which we 
publish in this number, in favor of 
a pledgee for value of stock in a 
bank organized under the Banking 
Law of 1838, as against a claim of 
lien by the bank for indebtedness of 
the pledging shareholder by virtue 
of a lien clause in its articles of 
association. 

Since 1890 the stock corporation 
law requires notice of lien to be 
printed on certificates of stock; but 
the stock in this case was pledged 
before that time and the Banking 
Law of 1838, in force at the time 
of the transaction in question, pro- 
vided that shares of bank stock were 
transferable as agreed upon in the 
articles of association and that 
persons becoming shareholders suc- 
ceeded to all the rights and liabil- 
ities of prior shareholders. 

Under these circumstances it is a 
question which will have to be de- 
cided by the New York Court of 
Appeals whether the purchaser of 
stock of this special class can be 
held to take without notice or know- 
ledge of the provisions of the Bank- 
ing Law, and the lien provision of 
the bank’s articles of association, 
so as to acquire a right to the 
stock superior to the bank’s claim 
of lien. 


Cashiers’ It is a very common thing 
Statements. for the customer of a bank 
to refer a person, of whom he is 
asking credit or with whom he pro- 
poses to deal, to his bank, for in- 
formation as to his standing and 
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credit, and such information is gen- 
erally supplied by the cashier or 
other officer. 

The New York Court of Appeals 
in an extended opinion which we 
publish in this number have settled 
as a proposition of law in New York 
state that the cashier of a bank has 
no authority, by virtue of his office, 
to make representations as to the 
solvency or responsibility of the 
bank’s customers to those seeking such 
information, and where the _infor- 
mation is false or misleading, and 
the party receiving it relies upon it 
to his injury, the decision declares 
that (assuming the officer person- 
ally liable) the bank is not bound, 
as itis no part of the duty of a 
bank officer to give such informa- 
tion, and if he gives it, it is not 
done in the course of the bank’s 
business, but is a personal represen- 
tation only. The court says that a 
bank might adopt methods of trans- 
acting business which would include 
authority to the cashier to make 
representations as to customers’ sol- 
vency, but such methods and au- 
thority would have to be expressly 
proved, for in the absence of evi- 
dence of authority, the making of 
such representations is not inherent 
in the office of the cashier. 

Three of the seven justices of the 
court, while agreeing to the general 
proposition, dissent from its appli- 
cation to the particular case before 
it, because it appeared that the cus- 
tomer was, at the time the represen- 
tations was made, indebted to the 
bank, and the bank profited by the 
credit given its customer on faith 
thereof. The full majority and minor- 
ity opinions on this very important 
question are reported elsewhere and 


aeserve a careful reading by bank 
officers, and by others who advance 
credit to customers of banks on 
faith of representations as to their 
financial standing, made by officers 
of the bank. 


Defective Men sometimes draw their 
Checks. checks without naming a 
personal payee, or making them pay- 
able to bearer, but by inserting words 
or figures in the payee blank, more or 
less meaningless. A check must have 
a payee, otherwise it is incomplete 
—mere waste paper. If a depositor 
inserts ‘‘cash”’ in the payee blank, 
the check has a payee; it is payable 
to bearer, cash being construed as 
bearer. So if he inserts a fictitious 
name, as payee, with knowledge that 
there is no such person in existence. 
And the courts have held that a 
check with the words “ bills payable” 
inserted in the payee blank, or the 
figures ‘‘1658"’ so inserted, were 
bearerchecks. But the Supreme Court 
of Minnesota has held that a check 
with the words ‘ on sight” in the 
payee blank, is not a bearer check, 
but fatally defective. And in Michi- 
gan recently, where a man wrote his 
check and drew his pen through the 
payee blank, and his bank paid it, 
as a bearer check, the supreme court, 
by a divided vote, held that the 
check was not payable to bearer, but 
was incomplete and void; conse- 
quently the bank lost the amount. 
We publish this case in full in the 
present number, and we also publish 
an article in which we review the 
cases, and show the judicial reasons 
for the rules of law which have been 
established to govern the subject. 
Bankers and business men who 
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desire to avoid occasionally falling 
into a trap in the purchase or pay- 
ment of checks which they may think 
perfectly good, but which may, by 
technical judicial construction, be 
held to be nothing but waste paper, 
may find it profitable, if not enter- 
taining, to read the article elsewhere 
published. 


Recent Illinois 
Legislation. 


Through the kindness 
of the Secretary of the 
Illinois Bankers’ Association, Mr. F. 
P. Judson of Chicago, we publish in 
this number two bills recently pass- 
ed by the Illinois legislature, remov- 
ing certain unjust burdens of tax- 
ation imposed by the former law of 
the state on the banks and bankers, 
and substituting equitable provis- 
ions; also changing the law provid- 
ing punishment of the banker or 
bank officer who receives a deposit 
when the bank is insolvent, by throw- 
ing greater safeguards around an 
individual officer who might inno- 
cently receive such a deposit, at the 
same time providing an equal punish- 
ment where the man is proved 
guilty. 

The law has been changed by these 
bills in three separate respects. Sec- 
tion 30 of the Revenue Law former- 
ly required that banks and bankers 
(other than state and national) 
must list as money and pay taxes 
upon deposits by them in the hands 
of other banks subject to draft and 
upon checks or cash items held by 
them. The amendment takes these 
items out of the category of ‘‘money”’ 
and lists them with bills receivable 
and other credits, from which may 
be deducted the aggregate amount 
of their deposits and accounts pay- 
able, before being taxed. This is: a 
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just and beneficial change in the in- 
terest of private bankers. 

A second amendment is to section 
35 of the Revenne Law and permits 
the deduction of real estate owned 
by state and national banks and 
subject to tax, from the value of the 
shares assessed for taxation. For- 
merly the unjust burden of double 
taxation of real estate was imposed 
upon the banks. In the test suit 
taken to the Supreme Court of 
Illinois by the Illinois National Bank 
of Springfield, and decided February 
18th of the present year, that bank, 
having a capital of $300,''00, show- 
ed the cash value of its shares to be 
$118 per share, or an aggregate of 
$354,000; but included in this was 
the bank’s building valued at 
$100,000. Notwithstanding the bank 
had to pay the taxes on its build- 
ing assessed at $100,000, the Illinois 
law was construed by the court 
to require an assessment on the 
shares at their full value of $354,000, 
without any deduction of real estate 
separately taxed. This was clearly 
inequitable and unjust, but it was 
the law, and under it every national 
and state bank in Illinois faced a 
discouragement to the erection of a 
bank building, on which it would 
have to pay double taxation. By 
the amendment to section 35  pro- 
vision is now made for the taxation 
of bank shares “ after deducting all 
real estate,’’ and thus is substituted 
a just and beneficial change and a 
distinct encouragement to every bank 
in the state to erect its own bank 
building. 

\he third amendment provides a 
needed change in the law which 
punishes a banker or officer who 


receives a deposit when the bank is 
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insolvent. The former law provided 
that the failure of a bank within 
thirty days after the receipt of a 
deposit, made the officer receiving it 
presumptively guilty of an intent to 
defraud, and this required him to 
affirmatively prove that when he took 
the deposit he had no knowledge of 
the insolvent condition of the bank. 
In the case of Paulsen v. People 
which came before the Supreme Court 
of Illinois in 1902, in which William 
A. Paulsen, President of the Central 
Trust & Savings Bank of Chicago 
was convicted under this Act, the 
trial court instructed the jury that 
it was to be presumed that Paulsen, 
as President of the bank, knew of 
the condition of the bank at the 
time of the receipt of the deposit by 
the prosecuting witness. The Su- 
preme Court in reviewing the case 
did not pass upon the correctness 
of this ruling but said: “In the 
tace of the evidence, which left re- 
maining no rational doubt or ques- 
tion that the plaintiff in error ( Paul- 
sen) had full personal knowledge of 
the affairs of the bank, it is un- 
necessary to investigate the rule as 
to presumption which attaches in 
the absence of positive proof on the 
point.”” But while Paulsen’s convic- 
tion was undoubtedly just, many 
cases might arise where an innocent 
officer, not knowing of the insolvent 
condition of the bank would receive 
a deposit and if within thirty days 
thereafter the bank suspended, the 
statute provided that such fact of 
receipt constituted prima facie evi- 
dence of his guilt. This was in ef- 
fect a fundamental reversal of the 
elementary principle that every man 
is presumed innocent until his guilt 
is established. 
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The amendment changes this. It 
repeals the provision that receipt of 
a deposit within thirty days of sus- 
pension is presumptive evidence of 
guilt, and substitutes the provision 
that if, at the time of receiving the 
deposit, the bank is, in the know- 
ledge of the receiving officer, insol- 
vent, he is guilty. This requires the 
prosecution to prove that the bank- 
er or officer received a deposit when, 
in his knowledge, the bank was in- 
solvent, and the accused does not 
begin his battle for exoneration, 
handicapped with an adverse pre- 
sumption of guilt which he must 
overturn. The amendment therefore, 
better safeguards the innocent, while 
it provides equally as well for the 
punishment of the guilty. 

The passage of these bills is a 
practical illustration of the effect- 
iveness of the efforts of bankers, 
when organized in an association, 
in legitimately influencing legislation 
favorably affecting banking interests, 
by removing unjust burdens imposed 
by existing law and substituting 
moreequitable provisions. This could 
not be done so quickly, or well, we 
apprehend, by unorganized individ- 
ual effort. 

Assets The question of changing 
Currency. the national statutes so as 
to permit banks to issue currency 
to circulate as money among the 
people without the security of gov- 
ernment bonds, is being actively de- 
bated at about every convention of 
bankers which has already been held; 
and the views of bankers—men_ ex- 
pert in currency matters—are widely 
at variance as to the wisdom and 
sound policy of*such a change from 
the system which has been in vogue 
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for the last quarter of a century. 
Some characterize assets currency as 
experimental and dangerous; others 
assert that such a currency, properly 
safeguarded, is absolutely secure and 
will afford the needed elasticity, or 
increase and diminution as the needs 
of the people for a greater or less 
amount of circulating medium are 
felt at different seasons of the year— 
a necessity which is not supplied 
under the present system. Many say 
that an adequate currency supply 
for all seasons may be attained by 
a measure allowing an enlarged de- 
posit of government funds in the 
national banks, and the issue of a 
currency, so highly taxed, that its 
issue would be unprofitable except 
in times of great demand for ad- 
ditional money, the tax insuring its 
prompt retirement when the need 
for its use has passed. This last 
named proposition is generalized 


under the term ‘‘ emergency circula- 


” 


tion,’’ and its advocates contend 
that it would supply every legiti- 
mate need and obviate the danger 
of speculative over-issue which would 
attend a general authorization to 
issue currency based on assets, with 
the bond security taked off. 
Congress is the ultimate judge of 
what, if anything, is to be done in 
the matter of changing the currency 
laws, and it may be, before any 
radical action is taken, that the 
question will resolve itself into a 
political issue to be determined by 
vote of the people. 
Deposit Accounts We invite the attention 
of Administrators. of oyr readers to our 
discussion of the law of Colorado, 
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elsewhere published, relative to the 
restricted powers of administrators 
in that state, in which we express 
the opinion that it is unsafe for 
Colorado bank to pay out estat: 
funds upon an administrator's chec\:, 
without an order of court author- 
izing the payment. Generally, a 
bank can pay an administrator's 
check upon funds of an estate 
his credit in perfect safety, relying 
upon the presumption that the check 
is issued in the course of his duty 
and is not a misappropriation. But 
in Colorado, the special legislation 
upon the subject of administrators 
would seem to render this course 
unsafe. We understand that in New 
Orleans, also, the banks require an 
order of court before paying such 
checks. \\e are unaware of any 
other state in which such a course 
is necessary. If any of our readers 
know of anything to the contrary 
in any particular state, we would 
welcome further information upon 
the subject. 


to 


Benet We have contended for 
Knowledge. years that a knowledge of 
the law governing the banking busi- 
ness and the instruments of trade 
in which bankers deal, is necessary to 
every banker and bank officer. Inthis 
connection we would invite a reading 
of the address before the Kansas 
Bankers’ Association of C. J. Gran- 
ger, formerly a judge on the bench, 
now president of a national bank 
in Kansas, upon the ‘Value of 
Legal Knowledge in Banking.”’ Judge 
Granger’s utterances are clear and 
convincing upon the subject. 
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Commenced. in June 1899 number 


NoOTe.——As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 
2. Negotiable Instruments: 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
. Rights of holder (go— 93) 
. Liabilities of parties (1 10—119) 
. Presentment for payment (130—148 
. Notice of dishonor (160—189) 
. Discharge (200—206) 
. Bills of exchange (210—215) 
. Acceptance (220—230) 
. Presentment for acceptance (240—- 248) 
3. Protest (260—268) 
. Acceptance for honor (280-290) 
. Payment for honor (300—306) 
. Bills in a set (310—3I5) 
. Promissory notes and checks (320—325) 
. Notes given for patent rights (330—332) 
. Laws repealed; when takes effect (340-341) 
The provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not unitorm. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


Form and _ Inter- 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XIV. 


ACCEPTANCE OF BILLS OF 


HONOR. 
We have seen in the 


EXCHANGE: FOR 


previous 


article that foreign bills of exchange 


must be protested for non-accep- 
tance, and where not previously dis- 
honored by non-acceptance, they 
are dishonored by non-payment, 
they must be protested for non-pay- 
ment (section 260) and that a bill 
which has been protested for non- 
acceptance may be subsequently pro- 
tested fornon-payment (265) though 
such subsequent protest is not re- 
quired by our law, but permitted in 
case it is necessary for charging a 
foreign drawer or indorser, the law 
of whose country requires it. 

We have also seen where the ac- 
ceptor of a bill becomes insolvent 
before maturity, the holder may have 
it protested for better security 
against the drawer and indorsers, 
in which event (differing from the 
law in certain Continental countries 
where the holder may at once de- 
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mand security from the drawer or 
indorsers, or treat it as dishonored 
and protest for non-payment, the 
only effect is) the bill may be accep- 
ted for honor, although it is op- 
tional with the holder to take such 
an acceptance. 

When, therefore, a bill has been 
protested for better security and is 
not overdue, or when it has been 
protested for dishonor by non-accep- 
tance, the law provides a further 
kind of acceptance by some friend 
of, and in the interest of, the draw- 
er, or the indorsers or both, and 
this is termed acceptance for honor. 
John Marius, ‘Publick Notary,’ 
publishing in the year 1684 certain 
“Advice Concerning Bills of Ex- 
change,” speaks as_ follows, concern- 
ing acceptance for honor: 

‘*Moreover, if a Bill of Exchange 
be drawn on John A. and he refuse 
to accept it; or if John A. be out of 
order 


town, and have left no legal 
for acceptance thereof, by Letter of 
_Attorney under his hand and seal, 


in due form: And that William C. 
(a friend of the drawer’s) will ac. 
cept the Bill for honour of the draw- 
er; in either of these cases, the party 
to whom.the said Bill is payable, 
or his assigns, ought in the first 
place to cause protest to be made 
for non-acceptance by John A., and 
then he may take the acceptance of 
William C. for honour of the draw- 
er, for otherwise the drawer may 
alledge that he did not draw the 
Bill on William C. but on John A. 
and therefore according to custom of 
merchants diligence ought to be first 
used towards John A. and by pro- 
test legally to prove his want of ac- 
ceptance; or else Order and Com- 
mission is bruken and so the dam- 
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age which may happen for want of 
having the acceptance of John A. 
(or his refusal for not having giver 
order) will be put upon him who had 
the bill sent unto him to be gotten 
accepted, for you ought to respect 
your Friend’s good as your own.” 

The same writer speaks as follows 
concerning protest for better secu- 
rity, which as we have said, places 
the bill in condition to be accepted 
for honor, but does not, at the pres- 
ent time, entitle the holder to de- 
mand security of the drawer, which 
right, it is to be inferred he had at 
the time the old work of Marius was 
written : 

“Tf a Merchant which hath ac- 
cepted a Bill of Exchange shall 
happen to be non-solvent, or pub- 
lickly reported to be failed of his 
Credit, and that he doth absent him- 
self from the Exchange in the interin 
before the Bill of Exchange by him 
accepted be due: You must then pre- 
sently upon such report cause de- 
mand to be made by a Notary for 
better security, and in fault thereof, 
cause protest to be made for want 
of better security, and send away 
that Protest by the very next Post, 
that so upon receipt thereof by your 
friend which sent you the Bill, he 
may procure security to be given by 
the party which drew the Bill; one 
string being crackt you must seek 
to get another new one, that so you 
may still have two strings to your 
Bow; And when the bill is due, if 
not paid, you must then Protest 
again for non-payment, and send 
away that Protest also; and the 
Drawer, or his surety, must bear 
and pay as well Principal as charges, 
such as is port of Letters, cost of 
Protests, and if the money be taken 
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up per rechange on him, the price 
of rechange and brokerage.” 

And further : 

‘““When any Protest is returned 
unto you for want of acceptance, 
or for want of better security, upon 
receipt thereof you must presently 
repair with the Protest to the party 
to whom you delivered you money 
upon the Bill of Exchange, which 
is either the drawer or indorser; and 
upon sight of the Protest he must 
give you good security to your con- 
tent for the moneys so taken up 
by Exchange to be bound to repay 
the same with Rechange and Costs, 
in case it be not paid at the time 
by the party on whom it is drawn; 
and therefore the usual custom is, 
in this case, that the drawer or 
indorser having received the value, 
must procure an able man, some 
friend of his, to underwrite the Pro- 
test, which is come, for not accep- 
tance, or for want of better security, 
using these or the like words: 

‘“‘T here under-written, do bind myself 
as principal, according to the custom 
of merchants, for the sum ot money 
mentioned in the Bill of Exchange 
whereupon this Protest is made. 

London, this ninth of February, 
1654. John G.”’ 

These old writings give evidence 
of the custom of merchants concern- 
ing protest for better security, and 
acceptance for honor after protest 
for better security or for non-ac- 
ceptance, as they existed over two 
centuries ago. Since then these cus- 
toms have been enlarged, changed 
in some respects, and developed into 
a body of rules by judicial descision; 
and, finally, codified into a statute 
—the Negotiable Instruments Law. 

The first section of Article XIV. 
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specifies the cases when a bill may 
be accepted for honor. 

$280. When bill may be accepted 
for honor.—Where a bill of exchange 
has been protested for dishonor by 
non-acceptance or protested for better 
security and is not overdue, any 
person not being a party already 
liable thereon, may, with the con- 
sent of the holder, intervene and 
accept the bill supra protest for the 
honor of any party liable thereon 
or for the honor of the person for 
whose account the bill is drawn. The 
acceptance for honor may be for 
part only of the sum for which the 
bill is drawn; and where there has 
been an acceptance for honor for one 
party, there may be a further ac- 
ceptance by a different personfor the 
honor of another party. 

As shown, the holder is not obliged 
to take, but he may refuse an ac- 
ceptance for honor. In cases where 
the bill is protested for non-accep- 
tance, he would have an immediate 
right of recourse upon prior parties, 
which would be postponed in the 
event the bill was accepted for honor. 
In some cases, if the acceptor for 
honor was amply responsible, it 
might be to the holder’s interest to 
avail himself of the additional se- 
curity afforded by his name; in other 
cases, it might be to his interest to 
proceed at once against prior parties. 
We apprehend that acceptance for 
honor is not aS usual and frequent 
a transaction at the present time, 
as formerly. The cases on the sub- 
ject are not numerous. 

$281. Acceptance for honor; how 
made.—An acceptance for honor supra 
protest must be in writing and in- 
dicate that it is an acceptance for 
honor, and must be signed by the 
acceptor for honor. 

Mr. Chitty (Bills, p. 346) gives 
the following forms: 
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‘** Accepted supra protest in honor 
of J. B.” 

“Accepts, S. P.”’ 

** Accepted, under protest, for honor 
of Messrs and will be paid for 
their account, if regularly protested 
and refused when due.” 

With the signature in each case of 
the acceptor for honor. 

Section 281 should be read in con- 
nection with section 220 which pro- 
vides how an acceptance is made. 

§$ 282. When deemed to be an ac- 
ceptance for honor of the drawer.— 
Where an acceptance for honor does 
not expressly state for whose honor 
it is made, it is deemed to be an 
acceptance for the honor of the 
drawer. 

This is in accordance with the rule 
of the law merchant that a_ general 
acceptance supra protest is con- 
sidered as made for the honor of the 
drawer unless otherwise expressed. 

§$ 283. Liability of the acceptor 
for honor.—The acceptor for honor 
is liable to the holder and to all 
parties to the bill subsequent to the 
party for whose honor he has ac- 
cepted. 

§$ 284. Agreement of acceptor for 
honor.—The acceptor for honor by 
such acceptance engages that he will 
on due presentment pay the bill ac- 
cording to the terms of his accep- 
tance, provided it shall not have 
been paid by the drawee, and pro- 
vided also, that it shall have been 
duly presented for payment and pro- 
tested for non-payment and notice 
of dishonor given to him. 

The engagement of the acceptor 
for honor and his liability, we see, 
is not absolute, like that of an ordi- 
nary acceptor. It is a conditional 
engagement, and to render such ac- 
ceptance absolutely binding, the per- 
formance ofseveral acts, as conditions 
precedent, are essential. The bill must 


first be duly presented for payment 
to the drawee, payment refused by 
him protested for non-payment and 
notice of dishonor given to him. 

$285. Maturity of Bill payable 
after sight; accepted for honor.— 
Where a bill payable after sight is 
accepted for honor, its maturity is 
calculated from the date of the noting 
for non-acceptance and not from the 
date of the acceptance for honor. 

An English decision was once ren- 
dered to the effect that maturity 
was to be calculated from the date 
of acceptance for honor (William v. 
Germaine, 7 B. & C. 468). This was 
contrary to mercantile understand- 
ing. Section 285 that the maturity 
is calculated from the date of the 
noting for non-acceptance provides 
a rule in accord therewith. 


§$ 286. Protest of bill accepted 
for honor, etc. Where a dishonored 
bill has been accepted for honor 
supra protest, or contains a_ refer- 


ence in case of need, it must be 
protested for non-payment before 
it is presented for payment to the 
acceptor for honor or referee in case 
of need. 

Section 215, we have seen, pro- 
vides that the drawer or indorser of 
a bill may insert thereon a_ referee 
in case of need; i. e., in case the 
bill is dishonored by non-acceptance 
or non-payment, to whom it is op- 
tional with the holder to resort. 
The present section provides the re- 
quirement of protest for non-pay- 
ment, where the bill has been ac- 
cepted supra protest, or contains a 
referee in case of need, before it is 
presented for payment to the accep- 
tor for honor or referee. That such 
protest must be first made, we have 
seen by section 284, is part of the 
conditional engagement of the ac- 
ceptor for honor. 
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THE NEGOTIABLE INSTRUMENTS LAW. 


$287. Presentment for payment 
to acceptor for honor; how made.— 
Presentment for payment to the 
acceptor for honor must be made 
as follows: 

1. If it is to be presented in the 
place where the protest for non- 
payment was made, it must be pre- 
sented not later than the day fol- 
lowing its maturity; 

2. If it is to be presented in some 
other place than the place where it 
was protested, then it must be for- 
warded within the time specified in 
section 175. 

This specification of thé time with- 
in which the bill must be presented 
for payment to the acceptor for 
honor is in analogy, we see, to the 
time within which notice of dishonor 
must be given upon a negotiable 
instrument when the person giving 
and the person to receive notice, 
reside in the same place, and when 
they reside in different places. 


$288. When delay in making pre- 
sentment is excused. The provis- 
ions of sections 141 apply where 
there is delay in making present- 
ment to the acceptor for honor or 
referee in case of need. 
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Section 141 excuses delay in mak- 
ing presentment for payment when 
caused by circumstances beyond the 
control of the holder and not im- 
putable to his default, misconduct 
or negligence; and it provides that 
when the cause of delay ceases to 
operate, presentment must be made 
with reasonable diligence. 

$289. Dishonor of bill by accep- 
tor for honor.—When the bill is dis- 
honored by the acceptor for honor 
it must be protested for non-pay- 
ment by him. 

And we presume, notice of dis- 
honor must be given to the draw- 
er and indorsers. Section 187 pro- 
vides that where due notice of dis- 
honor by non-acceptance has been 
given, notice of a subsequent dis- 
honor by non-payment is not neces- 
sary, unless in the meantime the 
instrument has been accepted. 

In the next number, we wili take 
up Article XV concerning payment 
of bills of exchange for honor, and 
the right of recourse of the payor 


for honor. 
To be Continued. 


THE FOREIGN COMMERCE OF THE UNITED STATES. 


Eleven months’ figures of tie Treas- 
ury Bureau of Statistics, now com- 
pleted, show that the foreign com- 
merce of the United States will be, 
in the year about to end, the 
largest in the history of the country. 
Imports will, for the first time, ex- 
ceed a billion dollars, and exports 
will be larger than in any preced- 
ing year except 1901. The eleven 
months’ figures which justify this 
assertion show that the imports of 
the eleven months ending with May 


were $943,597,194, and the exports 


$1,324,493,293. For the twelve 
months ending with May the im- 
ports are $1,016,712,248, and the 
exports, $1,413,733,776. As the 
largest imports in any earlier fiscal 
year were $903,320,948, in 1902, 
it is quite apparent that the total 
imports of the present fiscal year 
will exceed those of any preceding 
year, and that they will also ex- 
ceed a billion dollars, since they 
have not failen below 73 millions 
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in any month of the past year and 
are in the eleven months within 57 
millions of the billion dollar-line. 
As the largest exports of any pre- 
ceding year, except 1901, were 
$1,394,483,012, in 1900, and those 
of the eleven months ending with 
May were $1,324,493,293, and the 
smallest exports of any month in 
the year were 88 millions, it is 
apparent that when the month of 
June is added, the export total for 
the year will exceed that of 1900, 
and will pass the $1,400,000,000 line. 
The largest total commerce ( by which 
is meant the imports and exports 
combined) of any earlier year was 
that of 1901, $2,310,937,156. As 
the total imports and exports for 
the eleven months ending with May 
were $2,268,090,487, and combined 
imports and exports of the lightest 
month of the present year were 162 
millions, it is apparent that the com- 
merce of the twelfth month added to 
the total already shown by the eleven 
months will make a grand total ex- 
ceeding that of 1901, which showed 
the largest total of imports and ex- 
ports combined. 

It was only in the year 1872 that 
the total commerce first touched the 
one billion dollar-line and in 1900 
it first touched the two billion dol- 
lar-line. Running back through the 
century, it may be said that the 
total imports and exports of 1800 
amounted to 162 million dollars; in 
1830, 144 millions; in 1850, 318 


millions; in 1860, 687 millions; in 
1870, 828 millions. In 1872 the 
total commerce for the first time 
crossed the billion dollar-line, being 
for that year, $1,070,772,663. In 
1880 it was 1,503 millions and in 
1890, 1,647 millions. In 1900 it 
first crossed the two billion dollar- 
line, being in that year 2,244 mil- 
lions; in 1901, 2,311 millions; in 
1902, 2,285 millions; and _ in 
1903 seems likely to exceed 2,400 
millions. 

Of the more than one billion dol- 
lars’ worth of imports for the full 
year, manufacturers’ materials will 
form nearly $500,000,000 value. In 
the ten months whose figures are 
completed by the Treasury Bureau 
of Statistics manufacturers’ mater- 
ials formed 47% per cent. of the 
total imports, and in the latest 
month available, April, they formed 
49.77 per cent. The percentage 
which these materials for use of the 
manufacturers form of the grand 
total is larger in that part of the 
fiscal year whose figures have com- 
pleted than of any preceding year. 
In 1902 manufacturers’ materials 
formed 46.1 per cent. of the total 
imports; in 1900, 45.7 per cent.; in 
1898, 42.0 per cent.; in 1895, 37.1 
per cent.; in 1890, 34.5 per cent.; 
in 1885, 33.1 per cent.; in 1870, 28. 
2 per cent.; in 1860, 26.4 per cent.; 
and in 1840, 21.2 per cent. of the 
total imports. 
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THE NECESSITY OF A PAYEE IN A CHECK. 


What is, and what is not, a sufficient naming or indication of a payee, 
where checks are neither made payable to an existing person by name, 


nor in express terms to bearer. 


. General Statement. 
2. Fictitious Payees. 
3. Payee Blank Unfilled. 
. Impersonal Payees. 
5. “On Sight” In Payee Blank. 
. Pen Line Through Payee Blank. 


. Recapitulation. 


GENERAL STATEMENT. 


It is an elementary principle of 
law that every bank check, bill of 
exchange or other negotiable instru- 
ment should specify to whom it is 
payable, to enable the drawee or 
payor to make payment to the 
proper person; and the general rule 
is that if no payee is named or 
indicated, the instrument is fatally 
defective. 

The Negotiable Instruments Law, 
which has codified the law merchant 
in many states, provides as one of 
the requirements of a negotiable in- 
strument that it ‘“‘must be payable 
to order or to bearer,’”’ and it defines 
with particularity the cases when 
the instrument is payable to order, 
or to bearer, as follows (section 
numbers are those of New York 
act): 

_ § 27. When payable to order. The 
instrument is payable to order where 
it is drawn payable to the order of 
a specified person or to him or his 
order. It may be drawn payable to 
the order of (1) a payee who is not 


maker, drawer or drawee; or (2) 
the drawer or maker; or (3) the 
drawee; or (4) two or more payees 
jointly; or (5) one or some of 
several payees; or (6) the holder 
of an office for the time being. Where 
the instrument is payable to order 
the payee must be named or other- 
wise indicated therein with reasona- 
ble certainty. 

$ 28. When payable to bearer The 
instrument is payable to bearer (1) 
when it is expressed to be so paya- 
ble; or (2) when it is payable to a 
person named therein or bearer; 
or (3) when it is payable to the 
order of a fictitious or non-existing 
person, and such fact was known to 
the person making it so payable; 
or (4) when the name of the payee 
does not purport to be the name of 
any person; or (5) when the only 
or last indorsement is an indorse- 
ment in blank. 

When a check is made payable to 
the order of a specified person, or 
when it is drawn in express terms to 
‘* bearer,”’ there is no uncertainty as 
to the payee, and it is not our pur- 
pose to go into the detail of such 
cases. 

But drawers of checks, in filling 
them out and launching them into 
the commercial wo-ld, sometimes do 
very strange things with their pens; 
and it is our purpose here, having 
in view the general rule that a check 
without a payee, is fatally defective, 
to examine those cases where checks 
have neither been drawn payable to 
a specified existing person, nor in 
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express terms to “ bearer,’’ but where 
the payee named has been fictitious 
or non-existing ; or where the check 
has been issued with the payee blank 
unfilled ; or where the payee blank 
has been filled in with words other 
than the name of a person; or where 
the drawer has drawn a line through 
the payee blank—to see what the 
courts have held respecting such in- 
struments ; in what cases the require- 
ment of a payee has been held ful- 
filled, and in what cases the check 
has been. deemed invalid as having 
no payee, bringing loss to the pur- 
chaser, or to the bank which has 
paid such an instrument in the belief 
that it was a valid voucher. 


NAMES OF FICTITIOUS PERSONS AS PAYEES. 


It is difficult to imagine a case 
where a man would draw his check 
payable to a person who had no 
existence in fact, except where he 
intended to perpetrate a fraud, or 
where he acted under a delusion. An 
early transaction of the first stated 
kind arose in Englandin1788. The 
following was the instrument: 
£721.55. Manchester, Feb. 18, 1788. 
Three months — 

_Mr. John White, OR ORDER, 
seven hundred twenty-one pounds five 


AFTER DATE, PAY TO 


shillings, VALUE RECEIVED, 
with or without advice. 
Livesay, Hargreave F Co. 
to Messrs. Gibson F Johnson, 
Bankers, London. 


( Accepted) Gibson ¥ Johnson. 


No such person as John White ex- 
isted. The drawers indorsed the 
name of John White on this bill and 
negotiated it for value to Minet and 
Fector. The drawees afterwards ac- 
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cepted the bill knowing the payee was 
fictitious, and having no money or 
effects of the drawers in their hands, 
then or afterward. The drawers and 
acceptors were in collusion to nego- 
tiate paper on the market, and a 
large number of manufactured bills 
were negotiated in the same collusive 
way. Then the question arose of 
the liability of the acceptors on the 
bills to the innocent purchasers for 
value. They argued that the bill 
was not payable to order, as_ there 
was nobody to make indorsement, 
nor was it payable to bearer, for the 
bill purported to be payable to order. 
But the judges * held that while the 
bill was not payable to order, they 
would not hold that it was vitiated 
or mere waste paper, and allow the 
acceptors to take advantage of their 
own fraud, but would look to the 
intention of the drawers and acce)- 
tors, who meant to give the bill 
credit and put it in circulation. 
Knowing that no title could be de- 
rived through indorsement of John 
White, a non-entity, they must be 
held to have intended the bill as 
payable to bearer. 

Originating with this case, the rule 
of law has come to be established, 
and is well expressed in the Negoti- 
able Instruments Law that the in- 
strument is payable to bearer ‘‘when 
it is payable to the order ofa_ficti- 
tious or non-existing person, and such 
fact was known to the person mak- 
ing it so payable.” 

But there is another kind of tran- 
saction wherein a check, although 
made by the drawer payable to a 
fictitious or non-existent person, will 
not be construed as payable to bear- 
- *Gibson v. Minet, 1 H. Blackstone's Rep. 


569. 
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er, but only as waste-paper, invalid 
as a voucher, although paid by the 
bank upon which drawn upon what 
purports to be the payee’s indorse- 
ment. At least, it has been so held 
in some of the states, notably New 
York. We refer to the case where 
the drawer is deceived into making 
his check payable to a supposed per- 
son, who is in fact non-existent. In 
the famous Bedell case, which oc. 
curred a few years ago in New York 
city, the real estate clerk of a firm 
of lawyers who held clients’ money 
for investment, deceived the firm in- 
to executing their checks to a num- 
ber of persons, supposed borrowers 
on real estate, but in fact non-exis- 
tent. The clerk forged the indorse- 
ments and deposited the checks in a 
bank, which collected them of the 
drawee bank. The bank which paid 
the checks was held not entitled to 
charge the payments to the firm. 
The New York Court of Appeals re- 
fused to apply the rule that a ficti- 
tious payee is equivalent to bearer, 
limiting it to cases where the drawer 
has knowledge of the fiction.* The 
same thing has been held in some of 
the other states. Purported checks 
of this character are not checks— 
they are defective, as lacking a 
payee, being payable neither to 
order nor to bearer. The ultimate 
loser on such instruments is the one 
who pays value to the forger. In 
some cases, it may be the bank on 
which they are drawn; in othercases, 
a purchaser who, after collecting 
them, will have to refund the money 
to the bank which has paid it. The 
drawer generally goes free, although 
some of the courts show a tendency 


* Shipman vy. Bank, 126 N. Y, 318. 
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to hold him liable on the ground of 
negligence. 


PAYEE BLANK UNFILLED. 


Sometimes the depositor will issue 
his check, but leave the blank for 
payee’s name unfilled. Should the 
bank pay itinthat condition ? Would 
it be a valid voucher ? Would a 
purchaser, taking it in such condi- 
tion from the holder, be protected 
and have the right to collect it from 
the drawer, if the bank refused to 
pay it? 

There is a conflict of authority on 
this point. In Indiana, and in Vir- 


ginia and Massachusetts before the 
enactment of the Negotiable Instru- 
ments Law in those two states, a 
check or note, with payee blank un- 
filled, was a complete instrument 
and any bona fide purchaser had the 
right or authority to fill up the 


blank. 

In England, and in some of the 
other states, on the other hand, the 
instrument was regarded as incom- 
plete, carrying prima facie authority, 
however, to make it complete by 
filling up the blank; but this prima 
facie authority was subject to evi- 
dence of what the actual authority 
was, and if the authority was ex- 
ceeded, the purchaser was not pro- 
tected. Of course, if the blank was 
filled before negotiation to an inno- 
cent purchaser, the latter was pro- 
tected, as the drawer or maker 
would be estopped from questioning 
it; but where the instrument was 
negotiated with the blank unfilled, 
the purchaser took it subject to the 
actual authority given. 

This last stated view has been 
adopted by the Negotiable Instru- 
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ments Law and is destined to be the 
prevailing rule throughout the coun- 
try. It is expressed in section 33 of 
the New York act as follows: 

‘‘ Where the instrument is wanting 
in any material particular, the per- 
son in possession thereof has a prima 
facie authority to complete it by 
filling up the blanks therein. And 
a signature on a blank paper deli- 
vered by the person making the sig- 
nature in order that the paper may 
be converted into a negotiable in- 
strument operates as a prima facie 
authority to fillit up as such for 
any amount. In order, however, that 
any such instrument, when complet- 
ed, may be enforced against any 
person who became a party thereto 
prior to its completion, it must be 
filled up strictly in accordance with 
the authority given and within a 
reasonable time. But if any such in- 
strument, after completion, is nego- 
tiated to a holder in due course, it 
is valid and effectual for all pur- 
poses in his hands, and he may en- 
force it as if it had been filled up 
strictly in accordance with the au- 
thority given and within a reason- 
able time.” 

Since the enactment of this law in 
Virginia, it has been recognized as 
changing the former law of the state 
in a case where a man executed his 
note, signing as surety for the maker, 
to take up a former similar note, 
and not knowing which bank held 
the former note, the new note was 
entrusted to the maker, with payee 
blank unfilled, that he might fill in 
the bank’s name as payee, when as- 
certained. The maker, however, nego- 
tiated the note to another bank for 
new value, with the payee blank un- 
filled, and that bankfilled in its own 
name as payee. The court held that 
under the former law, the bank would 
have been protected, but under the 
Negotiable Instruments Law, the 
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bank was bound to inquire of tie 
surety as to the authority given to 
fill the blank, and took the instru- 
ment at its peril as to him. The 
authority having been exceeded, the 
bank had no recourse to the surety.* 

Wherever, therefore, the rule of the 
Negotiable Instruments Law prevails, 
the answers to the questions pro- 
pounded, are: A bank should not 
pay a check with payee blank un- 
filled; it would notbe a valid voucher 
if the drawer had not authorized the 
holder to collect it. Nor should any 
one purchase a check in that con- 
dition, without first ascertaining 
from the drawer that he intended it 
to pass current for its face, and 
that he had not given it to be 
used for some special purpose with 
some particular person. 

Let us make one illustration to 
show how the rule works. Mr. A 
desires to purchase from a firm of 
brokers certain railroad or munici- 
pal bonds which they have adver- 
tised for sale at a stated price. 
He has lost the paper containing 
the advertisement, and forgets the 
precise name of the firm, but re- 
members the price of the bonds. 
He therefore draws his check for 
$5,000, leaving the payee blank un- 
filled, which he entrusts to his clerk 
to visit the firm, procure the bonds, 
and fill in the name of the firm as 
payee. 

1. The clerk fills in “bearer,” ob- 
tains the cash at the bank, and 
absconds. The bank is protected. 
The instrument has not been filled 
up in accordance with the author- 
ity given, but after completion it 
has been cashed at the bank—a 


* See report of this case, 19 B. L. J. 94. 
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transaction which must be deemed 
ejuivalent to negotiation to a hold- 
er in due course. 

2. The clerk fills in his own name, 
indorses the check, and obtains cash 
on it from some one to whom he 
is known. The purchaser is pro- 
tected. After completion, it has been 
negotiated to a holder in due course, 
who may enforce it as if it had 
been filled up strictly in accordance 
with the authority given. 

3. The clerk does not fill the 
blank, but presents it at the bank 
for payment. The teller supposing 
it is all right, writes ‘‘cash” in the 
payee blank, and pays over the 
money, with which the clerk ab- 
sconds. The bank is not protected. 
It has cashed an incomplete in- 
strument, and the completion has 
not been in accordance with the 
authority given, which was limited 
to making the check payable to a 
particular firm of bond dealers. 

4. The clerk negotiates the check 
for value, with payee blank un- 
filled, to a purchaser, who himself 
fills in the blank. The purchaser is 
not protected in Negotiable Instru- 
ment Law states, though he may 
be in Indiana and a few others, 
where neither the Negotiable Instru- 
ments Law, nor the rule which it 
adopts, prevails; but the contrary 
rule that an instrument with payee 
blank unfilled, carries the right to 
any bona fide purchaser to fill the 
blank, and enforce the instrument, 
free from the maker’s claim of diver- 
sion from a specified purpose. 


IMPERSONAL PAYEES. 


Sometimes the man who draws 
his check will not make it payable 
to any person, nor in express terms 
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to bearer, nor leave the payee blank 
unfilled, but will write in some word 
or words, many times meaningless 
to others than himself—for example, 
‘*Pay to order of 1658,” or “Pay 
to order of Bills Payable.”’ Is such 
an instrument incomplete, for want 
ofa payee, perilous alike to purchaser 
or bank of payment ? 

Obviously such an instrument can- 
not pass by indorsement of the 
payee—there is no person named as 
payee to indorse—and unless it is 
to be regarded as void and of no 
effect whatever, it must be deemed 
as indicating an intention on the 
drawer's part that the money shall be 
paid to the bearer. This is the view 
which has been adopted by the courts. 

Here is a sample check which early 
passed the scrutiny of the New York 
Superior Court. 


No. 1654. NEw YORK, April 9, 1850. 

PHOENIX BANK. 

Pay to the order of Bills Payable 
Dollars. 


A. B. Tripler. 


Eight hundred 
S Soo. 


And this is another: 


NEw YorRK, April 11, 1850. 


No. 7658. 
PHOENIX BANK. 
Pay to the order of 1658. 


twelve hundred _ dollars 





$7. 200. A. B. Tripler. 


These checks had been certified by 
the Phoenix Bank for Tripler, but 
the bank afterwards disputed their 
payment to the holders to whom 








366 


they had been passed, as it had 
claims against Tripler, and contend- 
ed the instruments, so payable, were 
not negotiable and did not pass by 
delivery, but by assignment only, 
and no assignment had been proved. 
But the court construed them as 
payable to bearer.* It said ‘as the 
required order (to the order of 1658 
and order of bills payable) could not, 
in either case, possibly be given, the 
checks, unless transferable by deliv- 
ery, were payable to no one, and 
were void upon their face. But the 
law is well settled that a draft pay- 
able to the order of a fictitious per- 
son, inasmuch as a title cannot be 
given by an indorsement, is, in judg- 
ment of law, payable to bearer (cit- 
ing the English decisions), and it 


seems to us quite manifest that in 
principle these decisions embrace the 
present case.’’ 

Later, the New York Court of Ap- 


peals, in the case of a check drawn 
on the Bank of the Republic, ‘ Pay 
to bills payable, or order, one thous- 
and dollars,’’ which the bank had 
refused to pay, and payment of which 
toa holder for value the drawer de- 
fended on the ground that it was 
not negotiable, said: + 

‘‘ The words ‘or order,’ ‘ or bearer’ 
and ‘bearer,’ in notes and bills are 
words of negotiability without which, 
or other equivalent words, the in- 
strument will not possess that quality, 
and therefore the use of either of 
these expressions by the drawer of 
a bill or maker of a note, must be 
regarded as indicating his intention 
that the paper shall be negotiable. 
By naming the persons to whose 
~ * Willets v. Phoenix Bank, 2 Duer, 121. 


+ Mechanics Bank v. Straiton, 3 Abb. Ct. of 
App. Decisions, 269. 
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order the instrument is payable, the 
maker manifests his intention to 
limit its negotiability by imposing 
the condition of indorsement upon 
its first transfer. But no such in- 
tention is indicated by the designa- 
tion of a fictitious or impersonal 
payee, for indorsement under such 
circumstances, is manifestly impos- 
sible; and words of negotiability, 
when used in connection with such 
designations, are capable of no rea- 
sonable interpretation except as ex- 
pressive of an intention that the 
bill shall be negotiable without in- 
dorsement—i. e., in the same man- 
ner as if it had been made payable 
to bearer.” 

The rule of the Negotiable Instru- 
ments Law is thus expressed: ‘The 
instrument is payable to bearer 
* * * when the name of the payee 
does not purport to be the name 
of any person.” 

We thus see that the insertion of 
such words in the payee-blank, as 
“* Bills Payable,” ‘1658,”’ or  simi- 
lar forms of expression, make the 
check in which inserted payable to 
bearer—authorizing the bank to pay 
to bearer, and making a purchase 
from the bearer, safe. But we are 
now to see that there is a certain 
class of impersonal words or char- 
acters, inserted in the payee-blank, 
which have not been given this con- 
struction by the courts which have 
passed upon them, and which must 
be guarded against by prospective 
purchasers or banks of payment ot 
checks containing them. 

A FATALLY DEFECTIVE FORM OF CHECK—* ON 
SIGHT” IN PAYEE BLANK. 

Here is a form of check well calcu- 

lated to prove a trap to the un- 
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wary banker or purchaser from the 
holder: 


- rae 
$200, ST. PAUL, MINN., Jan. 22, 1879. | 
DAWSON & CO., BANKERS. 


| Pay to the order of On Sight 


| 
| 
| 
| 


two hundred dollars. 


n current funds. 


£. Lytle. 


Many a bank, knowing the rule 
that a check payable to order of 
‘\bills payable” or other similar 
form, is a bearer check, might be 
deceived into treating the above as 
payable to bearer, and cashing it. 
The very bankers upon which it was 
drawn might have done this, had 
not the drawer stopped its payment. 
The purchaser of this check endeav- 
ored to make the drawer pay it, 
but was defeated. The Supreme 
Court of Minnesota* held that while 
the words “ bills payable or order,” 
or “1658 or order,”’ in a _ check 
constituted a case of impersonal 
payee, and made the check payable 
to bearer because the use of the 
word “ order”’ indicated the drawer’s 
intention that the instrument should 
be negotiable, the words ‘‘on sight”’ 
did not constitute an impersonal 
payee or make the instrument nego- 
tiable because they were inserted 
for another purpose—to fix the time 
of payment, and not to indicate 
the payee. ‘It is clearly the case of 
an inadvertent failure to complete 
the instrument intended by the par- 
ties. The drawer undoubtedly meant 
to draw a check, but having left 
out the payee’s name, without in- 
serting in lieu thereof words indica- 





* McIntosh v. Lytle, 26 Minn. 336. 
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ting the bearer as payee, it is as 
fatally defective as it would be if 
the drawee’s name were omitted ”’ 

The opinion may be ventured that 
business men, unfamiliar with the 
technical refinements of judicial rea- 
soning, would be just as apt to 
place a check payable to order of 
‘on sight,” in the same category 
as a check payable to order of 
“bills payable,”’ as to make a dis- 
tinction between them, and to argue 
that a man who puts out a check 
in form like that shown iu the Min- 
nesota case, should be made to 
pay it to an innocent purchaser, 
equally as where he puts out his 
check payable to order of “ bills pay- 
able.” ‘On sight” in the payee 
blank is certainly an impersonal 
payee, in the sense that, appearing 
in the place where the payeeisnamed, 
it is not the name of any person, and 
to hold that by the insertion of those 
words, the drawer meant only to fix 
the time of payment, and did not in- 
tend to make the check payable at 
all, seems to us no better guess at 
the real intention of the drawer than 
one which would ascribe to him an 
intention to put forth a check pay- 
able to any bearer to whom it might 
come. But such is the rule of law, 
established at all events by the 
supreme court of one of the western 
states by an unanimous opinion, and 
as such, it must be observed by 
bankers and business men, and a 
careful distinction made between a 
check payable to order of “on sight,“ 
as indicating “‘no payee,”’ an incom- 
plete, or fatally defective, instrument, 
and acheck having meaningless words 
or figures, such as “11658” in the 
payee blank, which is a good bearer 
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instrument. It might be argued that 
wherever the rule of the Negotiable 
Instruments Law prevails, the pro- 
vision that an instrument is payable 
to bearer when the name of the 
payee does not purport to be the 
name of any person would change 
this construction; but that pro- 
vision was founded on the rule es- 
tablished by the New York cases where 
checks were made payable to “bills 
payable,”’ etc. and it would be open 
to the same judicial interpretation, 
as was given in the Minnesota case, 
that ‘‘on sight’’ in the payee blank 
does not indicate an impersonal 
payee, but constitutes a mere state- 
ment of the time of payment, and a 
check containing it, is a check with- 
out a payee, incomplete and fatally 
defective. 


PEN LINE DRAWN THROUGH PAYEE BLANK. 


The latest check puzzle to tax the 
ingenuity of the judiciary, is a form 
of check which was drawn by a de- 
positor and paid by a bank in Michi- 
gan. Following is the instrument: 


ee oe Lansing, Mich., ......, 190.. 
LANSING STATE SAVINGS BANK, 

| OF LANSING. 

| Pay to the order of ~—————__¥- ~_— 


| ___ Nine hundred and seventy____ Dollars 


Jno. R. Gordon. 


| $970.00 


Is this check to be regarded as a 
complete instrument, payable to 
bearer, falling within the reason- 
ing and principle of those cases which 
hold checks payable to impersonal 
payees, as bearer instruments, or is 
it to be regarded as a check without 
a payee, incomplete and fatally de- 
fective ? 


LAW JOURNAL. 


The controversy over this check 
arose between the bank which paid 
it, and the depositor who repudia- 
ted it, and refused to accept it as a 
valid voucher. The circuit court in 
Ingham County, Michigan, in which 
the case was tried, decided in favor 
of the depositor, holding that the 
check had no payee; hence was _ in- 
complete, and should not have been 
paid by the bank. The case was 
appealed to the supreme court of 
the state, where the four judges who 
reviewed it, stood two against two 
in their views upon the question. 
There being no majority either way, 
the judgment in favor of the depos- 
itor, rendered by the lower court, 
held good. The full opinions of the 
court in this case* are published in 
the present issue of the Journal, and 
the opposing arguments will not be 
recapitulated here. 

RECAPITULATION. 

In the foregoing we have shown 
how cases first arose where instru- 
ments were drawn, neither payable 
to existing persons, nor expressly 
to bearer, but to fictitious names, and 
how the courts, to give effect to the 
instruments, and to obviate the 
necessity oftheir being declared waste 
paper, with resultant loss to inno- 
cent purchasers, held them to be 
payable to bearer; how this rule 
was extended to cases where the 
drawer filled in the payee blank with 
words or figures not purporting to 
be the name of any person; and how 
this rule has been limited and held 
not to apply, in Minnesota, where 
the payee-blank has been filled with 
the words ‘on sight,’’ and in Michi- 
gan, by a divided court, where a 


* Gordon v. Lansing State Savings Bank. 
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pen line has been drawn through 
the payee blank; in the two last 
stated instances the purported checks 
having the validity of waste paper, 
nothing more. We have also shown, 
or attempted to show, the effect 
where a check is issued with the 
payee blank unfilled. 

The object of bringing this subject 
to the notice of our readers, is that 
bankers and business men may, in 
many cases, obtain a clearer view 
of the law governing the subject, 
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and guard against mistakes and 
loss in the purchase and payment 
of checks having the defective char- 
acteristics described. Personal ex- 
perience is a costly teacher, and he 
who gains the benefit of a personal 
experience, by a study of the cases 
which have proved so costly to others 
and by acquiring a knowledge of the 
law which has been built up out of 
those cases, makes wise use of his 
opportunities 


NEW YORK CLEARING HOUSE. 


The following circular has been issued : 
NEW YORK CLEARING HOUSE, } 
77-88 CEDAR STREET, > 
NEW YORK, May 28, 1903. ) 
DEAR SIR:—The attention of the Clearing 
House Committee has been called to the fact 
that, contrary to the provisions of the circular 


letter of February 3, 1902, some banks continue 
to send through the exchanges items drawn 
upon institutions not connected with the Clearing 
House, and made payable, “if desired,” by some 
Clearing House bank. 

The following is a specimen of the items in 
question : 


New York, fet oul 9, ’ town,/ 


The SNational Bank or Trust Company 


OF NEW YORK 


(OR OUT OF TOWN) 
Ry to the odes of li acelin alc cima 


D. ‘ollars 


PAYABLE IF DESIRED THROUGH THE 
NEW YORK CLEARING HOUSE BY THE 


As stated above, these items are drawn on 
institutions not connected in any manner with 
the New York Clearing House, and by the use 
of the printed or stamped note the holder appears 
to have the option of having them paid through 
the exchanges. 

This is not permitted, and, the bank receiving 
such items through the exchanges, should treat 


them as mis-sent, and is entitled to collect the 
amount of the fine, as provided for under Section 
9 of the Scale of Fines. 
By order 
JAMES T. WOODWARD, 
Chairman Clearing House Committee. 
WILLIAM SHERER, Manager. 
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THE VALUE OF LEGAL KNOWLEDGE IN BANKING. 


ADDRESS OF JUDGE C. T. GRANGER, PRESIDENT NATIONAL BANK OF WICHITA, KANSAS, AT THE 
SIXTEENTH ANNUAL MEETING OF THE KANSAS BANKERS’ ASSOCIATION, HELD AT TOPEK.\ 


KANSAS, MAY 27TH AND 28TH, 1903. 


I am to talk to youof the value 
of legal knowledge in banking. 

When the subject first came to my 
notice, with the request that I ad- 
dress you, I said: ‘‘ That will be easy, 
because the law is so essentially a 
part of banking, that I need but 
generalize along familiar lines, show- 
ing the necessity of legal knowledge 
to guard against imposition and that, 
without such knowledge, there would 
be a failure in the most common- 
place details of the business.’’ But 
I soon met the query, and answered 
it, that the management could not 
have intended, in its presentation of 
such a subject, that I should treat 
merely of that degree of legal know- 
ledge that all bankers presumably 
possess, and without which they could 
not be bankers. This would include 
a general understanding of bills of 
exchange and promissory notes; 
the well understood elements of 
negotiability; the primary, second- 
ary and more remote liability of 
parties to such paper, and many 
other equally well understood rules 
of commercial law. 

With that view of what was intend- 
ed, and with those generally famil- 
iar rules of law largely eliminated 
from the subject, I found my task a 
more difficult one, in that I must 
tread less familiar paths, and talk 
of the value of a legal knowledge, 
not presumably understood by bank- 
ers, but applicable thereto. A _ de- 


sirable experience to avoid in all de- 
partments of life, and especially in 
business, is trouble, and especially 
trouble of the costly and vexatious 
character of litigation, for it is ex- 
pensive in a money point of view, 
and tedious in its delays. I may 
appropriately add that it is uncer- 
tain, for the law is not an exact 
science and the wisest jurists are in 
every day contention as to what the 
law is. Its foundation principle is 
natural justice, but the superstruc- 
ture is of human device. Each link 
in the chain has been fashioned and 
shaped in the forge of experience and 
subjected to the most searching tests 
of which human wisdom is capable, 
and, thus given to mankind; it is 
the subject of much criticism, and 
perhaps justly so, for it is still im- 
perfect; and yet, it boldly presents 
the challenge, as yet unaccepted, for 
the presentation of an acceptable 
substitute. 

The law of which I speak is not 
that with legislative sanction, known 
as Statute Law, but that law made 
by merchants, bankers and others 
engaged in the broad field of com- 
merce, and it in no way depends for 
its validity on a consensus of ex- 
pressed opinion, nor upon any formed 
expression of purpose, but it comes 
from methods of business, long ob- 
served, till they had a tacit acknow- 
ledgment that gave to such methods 
the force of customs, and such cus- 
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‘toms form what is known in legal 
parlance as the ‘‘Law Merchant,” 
the law of merchants. I do not use 
the word “ merchant” in a restrict- 
ed, but in a comprehensive sense, 
embracing the entire field of com- 
mercial exchanges. The law is said 
to be, by those not having a profes- 
sional interest in it, a dry study, 
and I doubt not that I address some 
to-day who have but crude, if any, 
idea of the common law as distinct 
from legislative enactments; and yet 
the common law, in its entirety, is 
the general law of our government, 
the statutory modifications being 
comparatively slight. If you ob- 
serve the proceedings of our courts 
of justice, both those of original and 
appellate jurisdiction, you will find 
them in the main engaged in the 
solution of questions arising under 
the common law, and, if you observe 
closely, you will find the distinction, 
that when they interpret a law of 
the statute, because it came from 
a legislative body, they inquire after 
the legislative will or intent, and, 
if that is plain, they accept it as 
the law regardless of any require- 
ment of reason or equity; but when 
they inquire after the common law, 
they inquire after that rule, or 
method of doing, that, because of 
its observance, has become general, 
a custom that should obtain per- 
force of its recognition. If doubts 
arise they look to reason and jus- 
tice as aids to interpretation, deem- 
ing them the guiding stars during 
the centuries of common law growth. 
No less a legal sage than Sir Edward 
Coke, speaking of the common law, 
said: ‘‘ Reason is the life of the law; 
nay, the common law itself is 
nothing else but reason.’”’ The law 
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merchant, of which I have spoken, is 
a part of this common law by adop- 
tion, and is the principal guide in 
the banker’s career. 

Is there among you, at this point, 
a mental query—must all bankers 
to be successful, be lawyers? No. 
Must they possess that degree of 
legal learning that would enable 
them to be lawyers? No. Will you 
mark the distinction, and tell us 
how much or how little of this 
knowledge is essential? I could no 
more do that than I could tell how 
much legal learning would make a 
lawyer, or how much learning would 
make a minister ora doctor. I can 
safely say the more learning the 
better, but, in matters of technical 
learning, no rule can be given as a 
guide to success, for too much de- 
pends upon the soil into which it is 
sown. Legal principles are as tools 
in the hands of the artisan; it needs 
genius to apply them, without which 
they are valueless. Of legal, as well 
as of other learning, we may say 
thatalittle in good soil is better than 
much on a barren waste. Rules of 
law for their application need 
judgment, discrimination. It is the 
man, ifI may so speak, behind these 
rules, like the man behind the gun, 
that hits the target. It is with 
this line of thought that I can hope 
to give a practical effect to my ef- 
fort, and my reference to the com- 
mon law, its growth and its per- 
fection, has been to bring our minds 
to its distinctive feature as a law 
of growth and reason. I wish I 
might duly emphasize the thought 
that marks the dividing line be- 
tween the law of reason and the 
law of legislative will, because I de- 
sire to impress, forcibly as I can, 
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the fact that the value of legal 
knowledge to the banker does not 
consist of what he knows of the 
contents of books alone, but of the 
innate strength of his judgment, 
through that discipline that comes 
of his making legal thought a part 
of his mental strength, as is true 
of the mathematician who, during 
the period of his scholastic training, 
makes for himself a talent, not alone 
to repeat from the books, but to 
go outside and solve new problems 
through his ability to reason to 
correct conclusions. The statute 
law isa law of the books, and a 
knowledge of it is purely a knowledge 
of the books. It is arbitrary, and 
is the law because it is written as 
such, and is called the written law; 
while the common law is not written, 
not a law of the books, and the 
books have no other concern with 
it, than to furnish the views of law 


writers and the reasoning and con- 
clusions of the courts as to its verity. 
Without such reasoning and con- 
clusions, it is as much the law as 
with them. They are simply judicial 


expressions of what the law is. To 
this end, books are valuable as fur- 
nishing correct views for judicial 
thought, and as giving the reason- 
ing of others, and it is this that 
really makes the study of the law. 
Sir Edward Coke, from whom I have 
quoted, is reported to have said, in 
substance, that, if he were asked a 
question at the common law he 
would feel ashamed if he could not 
answer it without referring to the 
books; but that if he were asked a 
guestion of statute law, he would 
feel ashamed to attempt an answer 
without referring to the books. This 
means that, in the one case, he must, 
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perforce of memory, state what is 
written, while in the other he could 
state his conclusion of right from 
well defined lines of reasoning and 
analogy. 

Whatever may be thought of the 
statement of Lord Coke, in this later 
day of doubts and dissensions as to 
the law, among our ablest jurists, 
it has a value as showing the dis- 
tinction I seek to make, and is an 
aid to us in fixing the value of legal 
knowledge in banking, for it is not 
my purpose to even suggest that 
preparation, in the way of legal 
learning, that would make the bank- 
er a storehouse of defined legal rules, 
but I would suggest that he make 
himself the master of those under- 
lying principles by the aid of which 
he could take new facts, as they 
arise, and with reasonable certainty 
know the rule applicable to them. 
Not long since, in talking with a 
banker, also a lawyer of experience, 
he said: ‘‘ There is no way of tell- 
ing the value of legal learning to a 


,. 


banker. It is so much a part of. 


his mental make-up that he uncon- 
sciously puts it into use every hour 
of the day” 

If a banker’s mistake puts a bank 
into costly and unsuccessful litiga- 
tion, he, and the bank, knows some- 
thing of the want of legal knowledge, 
because of a salient fact that must 
be noticed; but a banker may avoid 
many such misfortunes by his ac- 
quaintance with legal principle, and 
a judgment broadened by legal dis- 
cipline, so that he may discriminate 
and determine correctly, and they 
pass with the current everyday do- 
ings of the bank, and in a way not 
to give prominence to that particu- 
lar accomplishment. In the latter 
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case, there is not a demonstration 
but that the same results would have 
been at the hands of any other person, 
while, in the former, there is an ab- 
solute demonstration of the effect of 
a want of legal knowledge. Again, 
is there a query: ‘‘Would the de- 
gree of legal knowledge you recom- 
mend be proof against legal mistakes 
in banking?” Again I say, no. No 
degree of legal knowledge would af- 
ford such proof. If, in law, as in 
the exact sciences, the same condi- 
tions would, at all times, induce the 
same results, the answer might be 
otherwise, but when we know that 
courts of like learning and ability, 
as final arbiters, are announcing op- 
posite conclusions from the same con- 
dition as to facts, we have very 
conclusive proof of the frailty of 
human judgment, and that proba- 
bility rather than certainty is the 
correct measure of our hope. To 


the man inexperienced in the law, 
when given the saying of Lord Coke, 
that “It is nothing else but reason,” 
it may seem that there ought not 
to be uncertainty, in alaw so sub- 


limely founded, whose “‘life is rea- 
son;’”’ but let me ask you not to 
forget that we are talking of human 
reason; the very thing that is the 
basis of human contention. It mani- 
fests itself in religious, political, 
social and in all other departments 
of life. You must observe, by a mo- 
ment’s thought, that the high stand- 
ard of all forms of human govern- 
ment has come from contentions as 
to what is right or reasonable. In 
other words, as to what is reason. 
The development of the law has be- 
come, largely, from contending claims 
as to what is right, just as our 
progress in religious and political 
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affairs has come from the most 
earnest and, often, bitter conten- 
tion over religious and political 
ethics. The wonder is, in view of 
the conditions out of which has come 
our present judicial system, and the 
methods of its development, rather, 
at its excellence than its imperfec- 
tion. 

I am amused, rather than in- 
structed, by the criticisms of a re- 
cent law writer—treating on the sub- 
ject of banking—of the courts of 
last resort, including in the num- 
ber the highest judicial tribunal of 
our country. 

I regard it as unfortunate that 
such criticisms should bear the im- 
press of censure. 

Freed from the element of censure, 
criticisms of all courts, regardless of 
rank or importance, are to be com- 
mended and encouraged for their 
tendency to keep pure and improve 
the standard of judicial authority. 
But I repel, with the utmost vigor 
of my nature, the slightest imputa- 
tion, not alone upon their integrity, 
as a whole, but upon their profound 
learning and the magnitude of their 
achievements: No commercial class 
is more deeply interested to know 
the truth in this respect, and to know 
the true history of judicial investi- 
gations than the bankers, for they 
are essentially a representative class 
of all commercial interests, whose 
chief security rests in the integrity, 
industry and learning of our judicial 
tribunals. Perfection is a consum- 
mation devoutly to be wished, but 
without the pale of realization in 
human experience. 

It is proper to say here, that this 
uncertainty is a potent reason why 
legal knowledge is an aid in bank- 
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ing. If results could be worked out 
by rule and line; if the known and 
unknown factors of a banking propo- 
sition, of doubt, could be stated 
mathematically, so that by process 
of elimination and reduction the con- 
clusion would appear, the knowledge 
of the artisan or of the mathemati- 
cian would be the banker’s reliance; 
but if a paper comes to his hands, 
about which he has doubts, his 
first thought is of legal interpreta- 
tion, and if schooled to such inquiry, 
he may say, of a somewhat kindred 
state of facts, such is the rule, and, 
of another state of facts, such is the 
rule, and, by analogy, fix the rule of 
the case in hand. 

It is significantly true that bank- 
ing, in itself, is a school of legal 
discipline; and it is upon authority 
that I say that banking forms a 
distinctive branch of the law, that 
has almost entirely emanated from 


the broad conceptions of bankers as 
to methods of doing business; and 
the successes that attend their ef- 


forts are wrought out, largely, 
through that ingraining process 
that makes of them, not men of 
single ideas, but men of legal thought 
as well as discerning men in indus- 
trial and _ speculative enterprises. 
Were I asked to select one or more 
men to represent my ideal of essen- 
tial legal knowledge for banking, it 
would not follow that I should seek 
the legal profession to find them; in 
fact, I should regard my chances 
equally good to select them from 
bankers whose keenness of observa- 
tion has led them to see the advan- 
tage of qualified legal attainments 
for their work, and who have, intheir 
own way, if I may use the expres- 
sion, taken it in. They are often 
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men of better legal judgment than 
those of more study and less expe- 
rience. The last fourth of the cen- 
tury has wrought great changes in 
business methods, and these new 
methods call for a change in busi- 
ness equipment; call for men of 
broader culture of that practical kind, 
not of the purely student type, but 
men moulded in the arena of prac- 
tical thought and business, of which 
the banker is in the fore-front. While 
I speak of legal knowledge as one 
of the needed accomplishments for 
the successful banker, I do not speak 
of it as the chief one, but as a power- 
ful concomitant that, with his other 
attainments, gives that comprehen- 
sive scope of judgment that takes 
within its grasp the entire range of 
a business proposition, or, at least, 
as nearly so as good business at- 
tainments will permit. Its value is 
in its becoming an essential part of 
that whole, that makes the man, 
just as the diversified acquirements 
of the scientist enable him to trace 
out and bring to light the concealed 
facts and beauties of nature, or the 
hand of the artisan to ply its cun- 
ning in the revealment of scientific 
thought.. They are thus enabled to 
do because of inwrought strength 
gathered, some from here, and some 
from there, until there is an entity, 
a real thing, born of all, and not a 
part, of the conditions essential to 
its purpose. There are half made 
scientists, and half made artisans, 
and they may have a proportionate 
success, and the same may be said 
of bankers. In speaking of legal 
knowledge in banking, I may say 
that its value depends, first, upon 
its extent, and then upon how it is 
utilized. Separately considered, it 
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would be of little value, and I doubt 
if there is another qualification of a 
banker that could be as readily sup- 
plied as that legal knowledge of which 
| speak, being other than that es- 
sential to practical routine work. 
But give, to the otherwise good 
banker, a creditable knowledge of 
the law of his doings, which is, at 
least, a chief element of safety, so 
that it is a part of his equipment 
for his work, and its value is an 
indefinable thing; as much so as 
would be the value of any partic- 
ular branch of learning to the scien- 
tist, the minister or the states- 
man. That it has value will be con- 
ceded, but the rule of its measure- 
ment is yet undevised. In the meas- 
urement of values there is none more 
dificult and uncertain than that 
arising from the loss of an organ of 
the body, as an eye. Independently 
considered, there is no way to fix its 
value. As a part of an organism, 
affected by its loss, we look to the 
effect upon the person and see how 
its usefulness, for all the purposes of 
its being, is affected, and thus fix its 
value. So with the constituent quali- 
fications of a business, the value of 
any one qualification is measured by 
the effect of its loss to the whole. 
If you will bring to mind, in imagi- 
nation, a banker, in all other re- 
spects well equipped for his work, in 
a good field for the exercise of his 
calling, but without legal knowledge, 
whose reliance must be upon others 
as to those legal safeguards essen- 
tial to the everyday conduct of a 
good business, and supplement these 
facts with your understanding of the 
intimate and extensive relations of 
the law to banking, and then invest 
the same man_with the added quali- 
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fication of being, himself, that re- 
liance, you will have in mind, in as 
exact terms as I can present it, the 
value of legal knowledge in banking. 

I am impressed, at this point, with 
the apprehension that some might 
inquire, if I could suggest a way for 
the average young man to make this 
preparation, and at the risk of tran- 
scending my privilege, I will take 
a moment more of your time, as I 
understand the object of these gather- 
ings to be educational. 

The ways of doing it are many, 
and I have no way to suggest as 
the best one. If I were directing the 
preparation of a young man for a 
career in banking, with the conditions 
favorable for it, I would give him at 
least a special course in legal study. 
I would make him, in a word, a 
lawyer in his callings. Again, with 
favorable conditions, I would extend 
such a course of study so as to in- 
clude a knowledge of the rules that 
pertain to the ordinary business 
concerns of the people, for the simple 
reason that I believe the banker to 
be, almost unavoidably, a guide toa 
large percentage of the people in the 
way ofdoing business. You,as bank- 
ers, have proof of this in the thous- 
and and one questions asked of you by 
the Inexperienced, and their requests 
for your assistance. You are made, 
almost as much, the bankers of their 
confidential affairs, as of their money ; 
and they trust you almost as im- 
plicitly in one case as in the other. 
These are conditions that essentially 
inhere in the work of banking, and 
they are not to be, and ought not 
to be, avoided. It will not do to 
stand up with cold indifference and 
say: ‘‘I take your money but I re- 
ject your confidence, and | refuse you 
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advice.”” I do not, of course, speak 
of professional legal advice, which is 
the province of the lawyer, with his 
more extensive preparation, but of 
that business advice that may savor 
somewhat of legal knowledge not in- 
tended to aid people out of trouble, 
but to keep them from it. It is in 
line with what the banker is pre- 
sumed to know. 

I may add that such an equipment 
for business is within the reach of 
every young man with fair talent 
and industry, and, if necessitated by 
conditions, he may obtain it with- 
out the expense and time essential 
to a scholastic course, in the way 
that so many of our foremost men 
have supplied themselves with the 
essentials for a useful and even re- 
nowned career, by self application 
while engaged in their pursuits of 
life. The method of acquirement is 
a non-essential, it is the fact of ac- 


quirement; and it is well to say that 
I have no doubt that among those 
present are many of the ideal kind, 
who have come to their standings 
in the course of their banking careers 
by utilizing the opportunities, and by 
the wholesome lessons of experience, 


just as have some of our best 
lawyers, doctors, and others of pro- 
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fessional worth, come to their stand- 
ings under the inspiration of neces- 
sity, and a pride of excellence in their 
callings. 

Do not look to the law as a dry 
and uninteresting study. Think of 
it as the anchorage of your hopes for 
life, for liberty and property, under 
the benign affairs of government; 
and cherish it as a safeguard to your 
walks in civil life, in field and shop 
and home. 

One wiser than I has said, speak- 
ing of the law—more comprehen- 
sively, perhaps, ‘‘Her seat is the 
bosom of God, her voice the harmony 
of the world.” 

With what interest, and profit, my 
young friend, could you devote a 
portion of each day to the study of 
a science so sacred, so important, 
and so adapted to your daily needs 
and pursuits. Of how little or how 
much time you should thus devote, 
I do not speak. It is a_ subject to 
which sages have given thought in 
their estimates of the economy of 
time to the needs of men, for weal 
or for woe; and one has gravely 
said : 


“Seven hours to law, to soothing slumber seven; 
Ten to the world allot, and all to heaven.” 


MR. DAWES ON BRANCH BANKING AND ASSET CURRENCY. 


An important feature of the convention of the 
West Virginia Bankers’ Association held at 
Parkersburg on June 3rd was the address of 
Hon. Chas. G. Dawes, President of the Central 
Trust Company of Illinois, ex-Comptroller of 
the Currency, upon Branch Banking and Asset 
Currency. He vigorously opposed these pro- 
posed measures. He favored an emergency 
currency, so highly taxed that it would be avail- 
able only in times of emergency and be retired 
as soon as the pressing needs for its use had 


passed; but he disfavored an issue of currency 
based on general assets, that could be used at 
all times to swell the credit of the currency, as a 
dangerous and expedient. He 
showed that our check and draft system of to- 


unnecessary 


day is the most elastic currency ever known, 
and to change from facts to experiments in the 
matter of currency issue would be as hazardous 
as it is unnecessary. Branch banking was op- 
posed because it would shut out the small bank 
and the small borrower. 
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BANKING LAW. 


f Naas Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any casespublished herein will be furnished on application. 


BANK STOCK LIEN. 


Pledgee’s right to stock held superior to bank’s lien. 


Lyman vy. State Bank of Randolph, New York Supreme Court, Appellate Division, 
Fourth Department, March ro, 1903. 


A New York bank, organized under 
the Act of 1838, provided in its articles 
of association that no shares should be 
transferable where the shareholder was 
indebted to the bank. An indebted share- 
holder pledged his shares for value. In 
an action by an assignee of the pledgee 
to compel the bank to transfer the shares 
free from lien, 

Held, the pledgee of the stock, and his 
assignee, being a holder of the shares for 
value without notice of the bank’s lien, 
took a right thereto, superior to that of 
the bank. 


Appeal from judgment on report of 
referee. 


Action by Joel H. Lyman against the 
State Bank of Randolph and another. 
From a judgment for plaintiff, defendant 
bank appeals. Affirmed. 


There is no controversy respecting the 
facts of this case, as nearly all of them 
are covered by the stipulation of the 
attorneys for the respective parties. Such 
as are especially important and material 
to the questions to be hereafter consid- 
ered may be thus briefly stated : 

On the gth day of February, 1886, the 
defendant Adams, who was then a director 
and the cashier of his co-defendant, the 


State Bank of Randolph, borrowed of the 
plaintiff’s wife, Caroline E. Lyman, the 
sum of $2,500, for which he gave her his 
individual note, payable in one year after 
date, with interest thereon payable semi- 
annually ; and, as collateral security for 
the payment of such note he delivered to 
her certificate No. 72 of the capital stock 
of the defendant bank, which certificate 
represented 30 shares, of the par value of 
$1oo each. On the 18th day of July, 
1889, Mrs. Lyman transferred the note 
and certificate to the plaintiff, who held 
the latter as a pledge for the former until 
November 7, 1898, when Adams, by a 
formal assignment of the same, trans- 
ferred it to him; and, on the 2d day of 
July, 1892, the plaintiff was elected a 
director of the bank, which position he 
continued to occupy down to the time of 
the trial of this action. The note not 
being paid, the plaintiff caused the same 
to be put into judgmer‘, and on the 14th 
day of August, 1900, he duly presented 
his certificate, and demanded a transfer 
of the stock represented thereby upon. 
the books of the bank, which the directors 
of the bank refused to do until the exist. 
ing liabilities of Adams to the bank were 
paid. On the gth day of February, 1886 
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when the loan was made to Adams by 
Mrs. Lyman, the former was liable to the 
bank, directly and indirectly, in the sum 
of nearly $16,000, of which sum he was 
liable, as principal debtor, either alone or 
with others, in the sum of about $9,000, 
$1,500 of which indebtedness was unpaid 
on the 14th day of August, 1900, the day 
upon which the plaintiff demanded a 
transfer of the stock in question upon 
the books of the bank; and the same 
still remains unpaid. ‘This $1,500 indebt- 
edness originally consisted of two notes 
—one of $300, given on the 25th day of 
September, 1885, and one of $1,200, given 
upon the 25th day of June of that same 
year—and upon each of these notes the 
names of the defendant Adams and one 
D. C. Adams, his son, alone appear. Sub- 
sequently these two notes, with others, 
were incorporated into a new note of 
$5,000, which was given by Adams to the 
order of and indorsed by one T. E. Adams, 
who, it is conceded, is responsible for 
more than the amount thereof. The 
defendant bank was duly organized in the 
year 1874, and on the 27th day of June of 
that year its certificate of incorporation 
amd articles of association were duly re- 
corded in the clerk's office of Cattaraugus 
County, and thereafter, and on the 17th 
day of November following, the superin- 
tendent of the banking department issued 
to it a certificate to the effect that it was 
authorized to do business “in accordance 
with its certificate of organization and 
articles of association and the banking 
laws of this state.” 


Argued before Adams, P. J.,and McLen- 
nan, Williams, Hiscock, and Nash, JJ. 


Alexander Wentworth and W. S. Thrash- 
er, for appellant. 
Frank W. Stevens, for respondent. 


Apams, P. J. The ninth article of asso- 
ciation referred to in the foregoing state- 
ment reads as follows, viz.: 
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** Article IX. 

**Section 1. The Board of Directors 
shall cause suitable books to be kept for 
the registry and transfer of the shares of 
capital stock of the association, and in 
which the names of its shareholders shall 
be recorded, and any transfer, to be valid, 
shall be made on the books of the asso- 
ciation, and shall be signed by the share- 
holder or his authorized attorney. 

“Sec. 2. Any transfer of shares of said 
capital stock shall be made and taken ex. 
pressly subject to all the conditions and 
Stipulations contained im these articles, 
and shall be executed and authenticated 
in such manner as the Board of Directors 
shall from time to time prescribe. 

“Sec.3. 2# # «& 

‘*Sec. 4. No shares shall be transfer- 
able on which any call for installment of 
capital, or any interest on such install- 
ment, shall remain unpaid, or in which 
any shareholder is indebted to the bank, 
either as drawer or endorser, or as secu- 
rity for any payment due the Bank— 
unless the majority of the Board of 
Directors consent thereto.” 

And the learned referee before whom 
the case was tried held that under the 
provisions of the fourth section of this 
article a lien was created in favor of the 
defendant bank upon the stock held by 
the plaintiff for the indebtedness of 
Charles P. Adams to the bank, but that 
such lien was subordinate to the plaintiff’s 
right to or lien upon the same stock, by 
virtue of his being a bona fide holder of 
the same for value. 

In reviewing the conclusion thus reach- 
ed by the learned referee, it will be read- 
ily seen that two subjects present them- 
seives for our consideration, viz., the 
meaning and effect of section 4 of the 
bank’s ninth article of association and 
the nature and quality of the plaintiff's 
title to the stock in question. It is the 
contention of the learned counsel for the 
plaintiff, supported by an extended and 
elaborate argument, that within both 
legal and grammatical rules of construc- 
tion section 4 of this article is not suffi- 
ciently inclusive to cover the indebted- 
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ness of the defendant Adams, and that, 
consequently, the bank had no lien what- 
ever upon the stock assigned by him. 
Unquestionably, the section in question 
is expressed in language which, to say 
the least, is somewhat infelicitous, and at 
first glance the actual meaning thereof 
seems a trifle obscure; but when con- 
strued in the light of a custom so uni- 
versal among banks that courts may al- 
most consider themselves justified in tak- 
ing judicial notice thereof, its real mean- 
ing becomes more apparent, and there- 
fore, without going into any lengthy and 
subtle analysis of the subject, we deem 
it sufficient to say that we construe the 
section to mean that no shareholder who 
has failed to respond to any call for an 
installment of capital, or any interest 
upon such installment, or who is indebted 
to the bank, either as drawer or indorser, 
or as security for any payments due the 
bank, shall be permitted to transfer stock 
held by him unless a majority of the 
board of directors consent thereto. This 
construction gives to all the language of 
the section an intelligible, reasonable, 
and common-sense meaning, and one 
which is in accord with the custom to 
which we have adverted, while any other 
would, in our opinion, render the latter 
part of the section almost meaningless, 
for it is inconceivable that a stockholder 
would be indebted to his bank as 
‘* drawer or indorser” “in” the stock held 
by him. 

In this view of the case it necessarily 
follows that the learned referee was cor- 
rect in his conclusion that the provision 
of article 9 created a lien in favor of the 
bank upon stock held by Adams to the 
extent of any indebtedness owing by him 
to the bank; and, as it is conceded that at 
the time of his assignment to the plain- 
tiff’s wife of 30 shares of his stock he was 
liable to the bank as maker or drawer of 
two promissory notes amounting in the 


aggregate to $1,500, which were at that 
time unpaid, it would seem that the shares 
specified in certificate No. 72 were then 
subject to a lien for that amount, pro- 
vided the circumstances of the transfer 
were not such as to give to the transferee 
a superior lien; and thus we are brought 
to a'consideration of the more trouble- 
some question in the case. As we have 
seen, the stock certainly was subject to 
the lien of the bank so long as it remained 
in the possession of Adams. Of this there 
can be no question. But it is further in 
sisted that the stock, having become im- 
pressed with the indebtedness due from 
Adams tothe bank, retained that character- 
istic even in the hands of an innocent 
transferee: or, ‘in other words, that 
Mrs. Lyman took it like any ordinary 
chose in action, subject to all equities and 
defenses existing between the original 
parties. The difficulty with this conten- 
tion, however, arises from the fact that 
bank stock is not an ordinary chose in 
action. In a case recently decided by 
this court it was said: 


“That bank stock certificates, while 
not possessing all the characteristics of 
commercial paper, are nevertheless es- 
teemed by the business world as having a 
value somewhat superior to ordinary secu- 
rities; [that] for this reason they have 
come to be regarded as one of the most 
desirable bases of commercial transac- 
tions, and, when transferred to a pur- 
chaser for value, and without notice of 
any defect .in title, the certificate is of 
itself generally an assurance to the trans- 
feree that upon its presentation the 
holder will be entitled to have the stock 
transferrec to him upon the books of the 
bank.’’ Buffalo German Ins. Co. v. Third 
Nat. Bk., 29 App. Div. 137-141. 

The case from which the foregoing 
language is quoted was subsequently re- 
versed by the Court of Appeals, it is true 
(162 N. Y. 163), but the reversal, so far 
from criticising such language, apparently 
recognized it as a correct statement of 
the rule now existing in this state and 
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country; as, indeed, must be the case, for it 
is but little more than a paraphrase of lan- 
guage employed at different times and by 
various tribunals to express the same 
idea. Bank v. Lanier, 11 Wall. 369; Mc- 
Neil v. Tenth Nat. Bank, 46 N. Y. 325; 
Leitch v. Wells, 48 N. Y. 613; Driscoll v. 
West Bradley Co., 59 N. Y. 96; Knox v. 
Eden Musee Co., 148 N. Y. 441, Wallach 
v. Schulze, 22 App. Div. 57. 

Our attention is directed by the learned 
counsel for the appellant to a number of 
decisions of equal weight with those above 
cited, and which it is claimed are author- 
ity for a different rule from the one we 
have indicated a disposition to adopt, of 
which the most notable are Mohawk Nat. 
Bank v. Schenectady Bank, 78 Hun, go, 
affirmed in 151 N. Y. 665, Gibbs v. Long 
Island Bank, 83 Hun, 92, affirmed in 
151 N. Y. 657. In the first of these cases 
it was stated in the prevailing opinion at 
General Term that, inasmuch as the stock 
in question was but a non-negotiable chose 
in action, the assignee thereof took the 
same subject to all the equities existing 
against it in the hands of the assignor; 
but, as it was made to appear that the 
plaintiff was not a bona fide holder for 
value of such stock, this statement was 
unnecessary to the decision of the case; 
and, as the Court of Appeals saw fit to 
affirm the judgment therein without an 
Opinion, it cannot be assumed that it 
adopted all the dicta of the court below. 
In the second of the above-mentioned 
cases the decision of the general term was 
placed upon the express ground that 
the assignee of the stock there involved 
took the same with notice of the bank’s 
lien; and it is impossible to read the op- 
inion of the court without reaching the 
conclusion that, but for this fact, the as- 
signee’s lien would have been held good 
as against that of the bank; and, as the 
judgment was affirmed by the Court of 
Appeals upon the opinion of the General 


LAW JOURNAL 


Term, it certainly cannot be said that this 
decision is authority for any principle 
contrary to the one invoked by the re- 
spondent in the case now under review 
We conclude, therefore, that, while it 
may not be asserted that certificates of 
bank stock are negotiable in the same 
sense and to the same extent as com- 
mercial paper, it may be said in the lan- 
guage of one of the cases heretofore cited 
that ‘‘the current of authority in this 
state is to the protection of a bona fide 
vendee against secret or equitable claims 
thereto by one who has indued the ven. 
dor with the indicia of ownership.” Dris- 
coll v. West Bradley Co., 59 N. Y. 105. 
With the rule thus understood it re. 
mains only to determine its application 
to the facts of this case; and our first ob- 
servation is that beyond all question the 
stock specified in certificate No. 72 was 
assigned as collateral to a loan made 
concurrently with, and upon the faith of, 
such assignment. .Moreover, it was made, 
as the referee found, upon evidence which 
fully sustains his finding, without any 
actual knowledge upon the part of either 
Mr. or Mrs. Lyman of the existence of 
article 9, or of any existing lien or equity 
in favor of the bank; so that to this ex- 
tent, at least, the plaintiff may be said to 
be a bona fide transferee for value; and 
the only question, therefore, which re- 
mains to be considered is whether the 
circumstances attending the transfer of 
the certificate to Mrs. Lyman were such 
as to put her upon inquiry as to the rights 
of the bank. It is true that at this time 
Mrs. Lyman owned stock other than that 
transferred by Adams; but that circum- 
stance of itself is of no particular signif 
icance, for, as we shall see later on, it 
furnished her no information concerning 
the provisions of article 9, and it is not 
claimed that she obtained any such in 
formation from Adams at the time the 
transfer was made. On the contrary, it 
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is conceded that as between them the en- 
tire transaction was conducted in perfect 
good faith. But the claim is, as we under- 
stand it, that, notwithstanding Adams was 
the cashier of the bank, and consequently 
the person of all others in whom Mrs. 
Lyman had a right to repose ‘confidence, 
and from whom she might have expected 
to learn of the bank’s claim, if it had any, 
she was in some way bound to know of 
the existence of article 9, and of its in- 
hibitory provisions. Precisely how such 
information can be said to have been 
brought to her notice does not fully ap- 
pear. It certainly could not have been 
gained from the certificate itself, for it 
contained no reference to the bank’s arti- 
cles of association, nor was there anything 
upon its face to indicate that the right to 
sell or assign the same was subject to any 
restriction or limitation whatever. On 


the contrary, it apparently conferred upon 
the holder an unconditional power of dis- 
position, and in this respect it was quite 


different from the certificate in Gibbs v. 
Long Island Bank, supra, which bore 
upon its face the statement that it was 
‘*subject to the conditions and stipula- 
tions contained in the articles of associa- 
tion above mentioned.” We conclude, 
therefore, that, in view of the elements of 
negotiability which this stock possessed, 
the omission upon the part of the bank to 
express, in some manner, its contingent 
right to or interest therein was virtually 
an assurance to a purchaser that the 
owner had full power and an unrestricted 
right to dispose of the same; and, if such 
be the case, it would seem to follow that, 
aside from any question of negotiability, 
the bank, under the undisputed facts con- 
tained in the record before us, is now es- 
topped from asserting its claim as against 
the superior lien of the plaintiff. 

This view is in harmony with well set- 
tled principles and is supported by abun- 
dant authority. In McNeil v. Tenth Na- 
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tional Bank, supra, the rule now invoked 
was applied to a state of facts somewhat 
analogous to those here present, in the 
following language: 


‘**But if the owner intrusts to another 
not merely the possession of the property, 
but also written evidence, over his own 
signature, of title thereto, and of an un- 
conditional power of disposition over it, 
the case is vastly different. There can 
be no occasion for the delivery of such 
documents, unless it is intended that they 
shall be used, either at the pleasure of 
the depositary or under contingencies to 
arise. If the conditions upon which this 
apparent right of control is to be exer- 
cised are not expressed on the face of the 
instrument, but remain in confidence be- 
tween the owner and the depositary, the 
case cannot be distinguished in principle 
from that of an agent who receives secret 
instructions qualifying or restricting an 
apparently absolute power.” 

Again, in Moore v. Metropolitan Na- 
tional Bank, 55 N. Y. 41, it was said 
that: 

“A bona fide purchaser for value of a 
non-negotiable chose in action from one 
upon whom the owner has by assignment 
conferred the apparent absolute owner- 
ship, when the purchase is made upon the 
faith of such apparent ownership, obtains 
a valid title as against the real owner, who 
is estopped from asserting a title in hos- 
tility thereto.” 

And the doctrine of that case was even 
more emphatically asserted in Holbrook 
v. N. J. Zine Co., 57 N. Y. 616, in which 
the Court of Appeals declared that: 


“Tt cannot now be denied that if a cor- 
poration having power to issue stock cer- 
tificates does in fact issue such a certifi- 
cate, in which it affirms that a designated 
person is entitled to a certain number of 
shares of stock, it thereby holds out to 
the persons who may deal in good faith 
with the person named in the certificate 
that he is the owner, and has capacity to 
transfer the shares. This proposition 
does not rest upon any view of the nego- 
tiability of the stock, but on general prin- 
ciples appertaining to the law of estop- 
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pel * * * When the defendant is- 
sued its certificates to William T. Rich it 
affirmed to all persons who might deal 
with him that he owned a certain portion 
of the capital stock, and had full power 
to transfer it. Any purchaser has a right 
to rely upon this statement, and to claim 
the benefit of an estoppel in his favor.” 

The sum of the whole matter is suc- 
cinctly expressed by Justice Davis in the 
Lanier Case, supra, where, referring to 
stock certificates of national banks, which 
institutions, it seems, are not permitted 
to make valid loans or discounts upon the 
security of their own stock, he said: 

“Tt is no less the interest of the share- 
holder than the publ'c that the certificate 
representing his stock should be ina form 
to secure public confidence, for without 
this he could not negotiate it to any ad- 
vantage.” 

In quoting this language with evident 
approval, the Court of Appeals ina recent 
case (Buffalo German Ins. Co. v. Third 
National Bank, supra) saw fit to add: 

“Nor can it be said that this plaintiff, 
when offered by Levi the certificates of 
stock as collateral security for a loan of 
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money, was chargeable with notice of any 
lien of the bank thereon. The certifi- 
cates were in his possession, and were (e- 
livered to the plaintiff, and the printed 
matter thereon was of no importance in- 
asmuch as the public law, under which 
the bank was organized, prohibited it 
from making any loan or discount on the 
security of the shares of its own capital 
stock. The plaintiff could not be bound 
by notice of something which the law 
prohibited.” 


Which, is seems to us, is equivalent to 
saying that in that case the notice was no 
notice, and that, without any notice, a 
bona fide transfer of bank stock for value 
confers absolute and unqualified owner- 
ship upon the transferee. Upon the au. 
thority of these and other like precedents 
our conclusion is that the plaintiff's title 
to the 30 shares of stock embraced in 
certificate No. 72 is superior to and freed 
from the lien of the bank, and that the 
judgment appealed from should there- 
fore be affirmed. 


Judgment affirmed, with costs. All 


concur. 


GARNISHMENT OF DEPOSIT REPRESENTED BY OU fSTANDING CHECKS. 


In California, a check does not operate, at the time of delivery, as an assignment of 
the sum on deposit ; hence a creditor of a depositor, who garnishes the bank, is 
entitled to the deposit as against holders of unpresented checks delivered before 


the garnishment. 


On October 22, 1898, John O. Welsh 
had $336. 43 on deposit with the Donohoe- 
Kelly Banking Company, and drew certain 
checks on this deposit, which were deliv- 
ered to the respective payees. Prior to 
presentment of any of these checks, the 
Southern Pacific Company, judgment 
creditor of Welsh for $1,150, served a 
writ of garnishment on the banking com- 
pany. In a controversy, whether the 
holders of the checks or the garnishing 


creditor should take precedence, the Su. 
preme Court of California holds* that 
the effect of the checks was not to assign 
the. deposit, pro tanto, to the respective 
payees ; hence, at the time of the garnish- 
ment, the amount on deposit with the 
bank to the credit of Welsh was a credit 
belonging to Welsh, and, as such, was 
subject to garnishment. 





* Donohoe-Kelly Banking Co. v. Southern 
Pacific Co., December 29, 1902. 
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CASHIER’S REPRESENTATIONS AS TO CUSTOMER'S SOLVENCY. 


Cashier representing insolvent customer as good—Sale of goods to customer on credit 
in reliance on cashier’s statement—Bank not liable to seller for loss, as cashier’s 
representations were not in course of bank’s business, and outside his duty. 


Taylor v. Commercial Bank, Court of Appeals of New York, March 17, 1903. 


A customer was indebted to his bank 
$15,000 on his notes indorsed by A. He 
had been recently burned out and was prac- 
tically insolvent, although his business 
under a government contract had netted 
him $6,000 to $io,ooo annually. A was 
not worth more than $15,000. The cus- 
tomer applied to the plaintiff for $5,000 
worth of merchandise on his note, indorsed 
by A, and referred plaintiff to the bank 
as to their responsibility. The cashier 
said the government contract was all 
right; to take the rote—it would be 
good, and he would get his pay. 

In an action by plaintiff against the 
bank to recover damages on account of 
false representations by which he was 
induced to sell goods, 

Held: Assuming (but not deciding) the 
representations were sufficient to render 
the cashier personally liable, the bank is 
not liable for the statements made by its 
cashier. When made, the cashier was not 
engaged in the transaction of the bank’s 
business, and it is no part of the duty of 
a bank cashier to make representations 
as to the responsibility of its customers 
or others. 

While a bank may, by the adoption of 
a method of transacting business which 
includes other than the ordinary powers 
vested in a cashier, confer upon him the 
additional necessary powers, there was no 
evidence in this case that the cashier had 
authority to perform any duties other than 
those which inhered in his office, and no 
evidence that any unusuai method of tran- 
sacting business had bsen adopted which 
would include authority on the cashier's 
part to bind the bank by representations 
as to the responsibility of its customers. 


(Three Justices dissent.) 


Appeal from Supreme Court, Appellate 
Division, Fourth Department. 


Action by William Taylor against the 
Commercial Bank. From a judgment of 
the Appellate Division (73 N. Y. Supp. 
924) reversing a judgment in favor of 
defendant, entered on dismissal of the 
complaint, and granting a_ new trial, de- 
fendant appeals. Reversed. 


Martin, J. The defendant is a domes- 
tic corporation organized under the laws 
of this state, and the purpose of this action 
was to recover damages alleged to have 
been sustained by the plaintiff on account 
of false and fraudulent representations 
by which he was induced to sell goods on 
credit to one Lighthouse, who was finan- 
cially irresponsible. 

Upon the trial, atthe close of the evi- 
dence, a motion for a nonsuit was made 
by the defendant upon the grounds that 
the representations made were not the re- 
presentations of the bank, that the bank 
received nothing from the transaction, 
and consequently it was not liable for 
any representations made by its cashier. 
This motion was granted. The plaintiff 
appealed to the Appellate Division, 
where, by a divided court, the judg- 
ment was reversed and a new trial 


granted. 

The only question involved is whether 
there was evidence to justify the sub- 
mission to the jury of the question of the 
defendant’s liability. At the time of the 
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alleged representations, Lighthouse was 
engaged in the manufacture of mail bags 
under a contract with the United States 
government. He was, and for several 
years had been, a customer of the de- 
fendant, and was then its debtor to the 
amount of about $15,000, secured by 
notes made by him and indersed by John 
L. Acker. Lighthouse had been recently 
burned out, and the jury would have been 
justified in finding that he was practically 
insolvent, although his business had been 
very profitable, netting him annually from 
six to ten thousand dollars. As appears 
from a statement in the possession of the 
defendant’s cashier, Acker was the owner 
of real estate to the value of about 
$31,700, which was incumbered for 
$17,450, leaving an equity of about 
$14,250, and was an indorser upon the 
paper of Lighthouse to the amount of 
about $15,000. All of these facts were 
known to the cashier of the defendant. 
Lighthouse applied to the plaintiff to pur- 
chase a quantity of merchandise, of the 
value of about $5,000, in payment for 
which he proposed to give a note made 
by himself and indorsed by Acker, and 
referred the plaintiff to the defendant for 
information as to their responsibility. 
The plaintiff subsequently called at the 
office of the defendant, saw its cashier, 
and stated that he liad been referred to 
him to ascertain the responsibility of 
Lighthouse and Acker; and the cashier 
thereupon told him that the contract 
which Lighthouse had with the govern- 
ment was all right; to take the note—it 
would be good, and he would get his pay. 
The plaintiff testified that upon these re- 
presentations he sold the merchandise, 
and tock in payment therefor a note 
made by Lighthouse and indorsed by 
Acker. There is no pretense that the 
statement as to the contract which Light- 
house had with the government was un- 
true, and the statement that he would get 
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his pay was not.astatement of an exist- 
ing fact, but, at most, of something in the 
future, and hence not actionable. Lexow 
v. Julian, 21 Hun, 577, affirmed 86 N. Y 
638; Gallager v. Brunel, 6 Cow. 347; 
Farrington v. Bullard, 40 Barb. 512, 516; 
Treacy v. Hecker, 51 How. Prac 69, 70; 
Sawyer v. Prickett, 19 Wall. 146, 163, 22 
L. Ed. 105. Therefore the only ground 
upon whicha recovery could be had, even 
against the cashier, is that the statement 
that the note would be good was materia|; 
that it was made with a knowledge of its 
falsity, and with intent that it should be 
acted upon, and was not a mere expres- 
sion of opinion. In other words, the 
plaintiff was bound to prove, as to this 
statement, representation, falsity, scienter, 
deception, and resultant injury to the 
plaintiff. Arthur v. Griswold, 55 N. Y. 
400; Brackett v. Griswold, 112 N. Y. 454. 

If we assume (which we do not decide) 
that the representations were sufficient 
to render the cashier personally liable, 
still the serious question in this case is 
whether the bank is liable for the state- 
ments made by its cashier. Obviously, 
when the representations were made, the 
cashier was not engaged in the transac- 
tion of the business of the bank. It is 
equally clear, as we shall see later, that 
it is no part of the duty of a bank cash- 
ier to make representations as to the res- 
ponsibility of its customers or others. In 
this case Lighthouse referred the plain- 
tiff to the bank to inquire as to his res- 
ponsibility. The plaintiff called upon 
the cashier, made the inquiry, and was 
told by him the business in which Light- 
house was engaged; that he had a con- 
tract with the government, which was all 
right and had been renewed; that the 
note would be good, and he would get 
his pay. 

The duties of a cashier are strictly ex- 
ecutive. He is properly the executive 
agent of the board of Cirectors, as such to 














carry out what it devises as to the man- 
agement of the business of the bank. 
There are certain functions which by long 
and universal usage have come to be re- 
cognized as belonging to the office of 
cashier. They are declared to be in- 
herent in the office or position as a matter 
of law, and, unless restricted or enlarged, 
they, and they only, can be performed by 
him by virtue of his appointment. Under 
the circumstances of this case, it is plain 
that it could not be properly held that 
the defendant’s cashier was acting with- 
in the scope of his employment in making 
the representations complained of. Craw- 
ford v. Boston Store Mercantile Co., 67 
Mo. App. 39; Horrigan v. First Nat. Bk., 
56 Tenn. 137; First Nat. Bk. v. Marshall 
& Ilsley Bk., 28 C. C. A. 42, 83 Fed. 725; 
American Surety Co. v. Pauly, 170 U. S. 
133; First Nat. Bk. v. Ocean Nat Bk., 60 
N. Y. 278; Mapes v. Second Nat. Bk., 
80 Pa. 163. 

In the Crawford Case it was held that 
a cashier has no apparent or implied au- 
thority, by virtue of the position he holds, 
to make any representation on behalf of 
the bank as to the solvency of one of its 
debtors, and therefore that the bank will 
not, in the absence of evidence of au- 
thorization, be bound or estopped by such 
representation made by him in reply to 
an inquiry on the subject. 

In the Horrigan Case it is held that an- 
swering questions as to the solvency of 
parties is no part of the business of a 
cashier of a bank, nor fairly included 
within the scope of such business, but 
may be and probably is, an incident of 
such position, but not an incident to it, 
and in such a case no liability attaches to 
the bank. 

In First Nat, Bank v. Marshall & Ilsley 
Bank it was held that the cashier of a 
bank does not act as its agent or represen 
tative in answering an inquiry addressed 
to him by another bank as tothe business 
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standing of a third person, and the bank 
is not bound or estopped by statements 
so made by him—his act being one not 
relating to the business of the bank, but 
simply one of customary courtesy, ren- 
dered without consideration—and that 
the failure of the officers of the bank, in 
answering a general inquiry from another 
bank as to the character and standing of 
a customer, to disclose the fact that the 
customer was indebted to their bank, and 
that it held liens on certain of his pro- 
perty, will not estop it to assert such liens 
as against a mortgage subsequently taken 
by the inquiring bank. 

In the American Surety Case it was 
held that the making of a statement as 
to the honesty and fidelity of an employe 
of a bank, for the benefit of the employe, 
and to enable the latter to obtain a bond 
insuring his fidelity, was no part of the 
ordinary business of a bank president. 

In First Nat. Bk. v. Ocean Nat. Bk. it 
was held that in the absence of proof 
that special authority had been delegated 
by its board of directors, or had been 
exercised with their sanction or know- 
ledge, or evidence that it had been the 
habit and practice of the corporation to 
receive property for safekeeping, it was 
not responsible for property so received 
by its cashier. 

In the Mapes Case a suit by the bank 
against indorsers of a note discounted for 
the accommodation of the drawer, where 
the affidavit of defense was that, at and 
before the time that defendants indorsed 
the note, they had inquired of the cashier 
and one of the directors of the bank 
whether it would be safe for them to in- 
dorse, and that these officers informed 
them that they considered the drawer 
perfectly good, and they would be safe in 
indorsing; that the officers knew the re- 
presentations to be false; and that they 
made them to deceive the defendants, 
who would not have indorsed but for the 





386 THE BANKING 
representations—it was held tu be insuffi- 
cient, and that such declarations, although 
willfully false, made by the officers, not 
in the course of their duties as officers or 
agents of the bank, could not affect the 
bank. 

Whether any particular act does or does 
not fall within the general power of a 
cashier is said to be a question of law, for 
the court, and not of fact, for the jury, 
although a question of fact may arise 
when it is claimed that the acts or con- 
duct of the board of directors have amount- 
ed toa public holding out of the cashier 
as its agent to perform other and unusual 
acts for the bank. Farmers’ & Mechan- 
ics’ Bk. v. Troy City Bk., 1 Doug. 457; 
Peninsular Bk. v. Hanmer, 14 Mich. 208; 
Merchants’ Bk. v. State Bk., 10 Wall. 604; 
1 Morse on Banks & Banking [4th Ed.] § 
153, note; Huffcut on Agency, 156. Itis 


true, a bank may, by the adoption of a 
method of transacting its business which 
includes other than the ordinary powers 


vested in a cashier, confer upon bim such 
additional powers as are necessary for 
the transaction of the business in the 
manner thus adopted. 

There was no evidence in this case 
which would have justified a finding that 
the defendant’s cashier had any authority 
to perform any duty other than those 
which inhered in the office. Nor was 
there any evidence whatsoever that any 
unusual method had been adopted by the 
bank for the transaction of its business, 
which would include any authority upon 
the part of the cashier to bind the bank 
by representations as to the responsibility 
of its customers. 

In September, 1894, more than a year 
after the representations are alleged to 
have been made, Lighthouse’s business 
having proved unsuccessful by reason 
of the lack of orders from the govern- 
ment, he transferred his property and 
business to Thomas Swanton and John 
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L. Acker under an arrangement by which 
the business was to be conducted by them 
in a manner specified. All deposits were 
to be made in the defendant bank, and 
the profits of the business and proceeds 
of the property were to be applied to pay 
the bank and the debt of the plaintiff; 
and, as testified to by the plaintiff’s son, 
they were to share pro rata, When these 
obligations were discharged, the business 
was to be restored to Lighthouse, or to 
any person designated by him, after com- 
pensation to Swanton and Acker for the 
services rendered by them. Swanton was 
teller of the bank, and Acker was indorser 
upon the notes held by the plaintiff and 
the bank. The business conducted by 
them was not successful. No profits were 
realized, chiefly because orders from the 
government ceased; and the business and 
property, when ultimately disposed of, 
realized nothing to apply upon the in- 
debtedness of either the bank or of the 
plaintiff, so that the bank received noth- 
ing which rendered it liable for the means 
by which it was obtained, or estopped it 
from denying the cashier’s authority. 

The respondent contends that the de- 
fendant was liable for the fraud of its cash- 
ier, upon the principle that, where a party 
receives and retains the fruits or product 
of a fraud, it imposes a liability therefor, 
although such person may be innocent of 
personal participation in the wrong. It 
is an established principle of law that 
where a person acts for another, who ac: 
cepts the fruits of his efforts, the latter 
must be deemed to have adopted the 
methods employed, as he may not, even 
though innocent, receive the benefits, 
and at the same time disclaim responsi- 
bility for the fraud by means of which 
they arose. Garner v. Mangam, 93 N. Y. 
642; Krumm v. Beach, 96 N. Y., 398; 
Fairchild v. McMahon, 139 N. Y., 290. 
Obviously, that principle has no applica- 
tion to the case at bar, as it is practically 
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undisputed that the bank received noth- 
ing from the property of Lighthouse. 
Nor did it receive any advantage by 
reason of the sale to Lighthouse of the 
goods in question. 

It is further urged that the liability of 
a principal for the unauthorized fraud of 
another includes a case where, although 
the principal did not profit, he might 
possibly have profited, by the wrongful 
and unauthorized act. We have found no 
authority sustaining any such doctrine. 
A remark of Lord Coleridge in Swift v. 
Jewsbury, L. R. 9 Q. B. 301, 312, seems 
to be relied upon. In that case the 
decision of Barwick v. English Joint 
Stock Bank, L. R. 2 Exch. 259, was 
under consideration, and it was there 
said: ‘*I apprehend that there can be no 
doubt that a different set of principles 
altogether arises where an agent of a 
joint-stock company, in conducting the 
business of a joint-stock company, does 
something of which the joint-stock com- 
pany take advantage, and by which they 
profit, or by which they may profit, and 
it turns out that the act which is so dune 
by their agent isa fraudulent one. Justice 
points out, and authority supports justice 
in maintaining, that, where a corporation 
take advantage of the fraud of their 
agent, they cannot afterwards repudiate 
the agency and say that the act which has 
been done by the agent is not an act for 
which they are liable.”” We find in this 
case and in the other cases relied upon by 
the respondent no decision or enunciated 
principle which supports his contention, 
But on the contrary, we find that the 
cases cited merely sustain the conceded 
principle that one who receives and retains 
the fruits of fraud becomes liable there- 
for. The language of Lord Coleridge is 
to be considered in the light of the case 
he had under consideration, and the 
words ‘‘ by which they profit, or by which 
they may profit,” are to be interpreted 
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in view of the questions involved and of 
their context. Obviously, they were em- 
ployed upon the assumption that advan- 
tage had been taken of the transaction, 
induced by the fraud of the agent, In 
that case the agent acted within the scope 
of his general authority in writing the 
letter, which was the fraud complained 
of. Moreover, the words ‘‘ by which they 
profit, or by which they may profit,” refer 
only to a condition where the principal 
has actually taken advantage of the un- 
authorized act of the agent. if the prin- 
ciple contended for by the plaintiff were 
broad!y sustained, why would it not apply 
to him as well as to the defendant, the 
arrangement having been that the bene- 
fits of a continuance of the Lighthouse 
business were to be shared pro rata by 
the plaintiff and defendant? This sug- 
gestion illustrates the fallacy of the claim 
that a party who might profit by a fraud- 
ulent transaction would be liable therefor, 
although he neither adopted it nor took 
any advantage under it. Moreover, the 
decision in the Swift Case rested entirely 
upon another ground, which includes no 
principle applicable to the case at bar. 

It was said by the learned judge de- 
livering the opinion of the court below 
that the evidence was sufficient to sup- 
port a finding by the jury that when the 
cashier made such representations he was 
acting for or on behalf of the bank, and 
made them for the purpose of enabling 
Lighthouse to obtain the plaintiff’s prop- 
erty, to the end that Lighthouse might 
thereby continue in business, and real- 
ize therefrom sufficient to enable him to 
discharge his obligations to the bank, or 
some part thereof. We regard this claim, 
at most, as merely conjectural, and, under 
the evidence, as too nebulous to form the 
basis of a judicial determination. Ifthere 
is any competent evidence in the record, 
sufficient to have justified a jury in find- 
ing that the cashier was acting for or on 
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behalf of the defendant in making such 
representations, or that they were made 
for the purpose stated, we have been un- 
able to discover it. While there was 
proof of declarations, and admissions of 
the defendant’s cashier and teller as to 
past transactions, and as to matters not 
relating to any business of the bank, and 
which consequently did not bind it, there 
was no competent proof of any facts which 
would have supported a finding of the 
jury to that effect. The admissions of 
an agent are not competent evidence 
against his principal unless they are ex- 
pressly authorized, or relate to and are 
made in connection with some act done 
in the course of his agency, so as to form 
a part of the res gestae. Anderson v. 
Rome, W. & O. R. Co., 54 N. Y. 334; 
Manhattan L. Ins. Co. v. F. S.S. & G. 
S. F. R. Co., 139 N. Y. 146. 

Nor can the admissions or declarations 
of an agent be evidence against his prin- 
cipal, either to establish the fact of his 
agency, or the nature or extent of his au- 
thority. Neither can he create authority 
in himself to do a particular act by its 
performance, or by asserting his author- 
ity todoit. Stringham v. St. Nicholas 
Ins. Co., 4 Abb. Dec. 315; Hatch v. 
Squires, 11 Mich. 185; Howe Machine 
Co. v. Clark, 15 Kan. 492; Brigham v. 
Peters, 1 Gray, 139; Mitchum v. Dunlap, 
98 Mo. 418, Butler v.C., B. & Q. Ry. Co., 
87 lowa, 206, Mechem on Agency, § 100. 

Even without eliminating from our con- 
sideration the incompetent testimony of 
the acts and declarations of the employes 
of the bank when not engaged in the 
transaction of the business of the latter, 
there is practically no evidence which 
would justify a jury in finding that the 
cashier was acting for or on behalf of the 
defendant in making the representations 
which are the subject of this action. It 
is true that, when the cashier made such 
representations, Lighthouse was indebted 
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to the bank for more than $15,000; yet, 
as we have already seen, no duty was im- 
posed upon the cashier, as such, to com- 
municate to a person inquiring as to the 
responsibility of a customer the actual 
situation of his account at the bank. Nor 
is it within the line of the duty of a cash- 
ier to disclose the condition of the ac- 
counts of the customers of a bank when- 
ever inquiry is made as to their respon- 
sibility. 

A careful study of the evidence dis- 
closes that there were no facts, circum- 
stances or proof that would justify the 
conclusion that the defendant’s cashier 
was in any way engaged in the business 
of the bank in making any of the represen- 
tations proved, or that his purpose in 
making them was that attributed to him 
by the court below. It is possible that 
under the evidence the court may have 
suspected that such was the purpose, but 
a mere conjecture, suspicion, or surmise 
is not sufficient to authorize a finding to 
that effect. Laidlawv. Sage, 158 N. Y. 
73, 679. 

It follows that the trial court properly 
nonsuited the plaintiff, and hence the 
juc:gment of the Appellate Division must 
be reversed, and that of the trial court 
affirmed, with costs. 


BARTLETT, J. (dissenting). Asa niinor- 
ity of the court are unable to agree with 
the disposition to be made of this case, 
it is deemed proper to state briefly the 
position of the dissenting judges, as the 
rule of lawabout to be established is of 
far-reaching importance in the business 
world. 

The precise question presented by this 
appeal has not been decided by this court, 
as stated by counsel on the argument. 
The great commercial interests of this 
state require a rule calculated to protect 
the public in their dealings with banks 
through their officers, and the decisions 





LEGAL DECISIONS. 


of courts in jurisdictions where the point 
now presented is of minor importance are 
not entitled to controlling weight. 

The sole question is whether Pond, the 
cashier of the defendant, was acting offi- 
cially and in the line of his authority, as 
representing the bank, when he made the 
representations to the plaintiff concern- 
ing the financial responsibility of Light- 
house and Acker. 

There is no difference of opinion in the 
court concerning the following proposi- 
tion: If A., being a depositor in a bank, 
and desiring B. to give him credit, sends 
him to the bank for information as to his 
financial responsibility, and the cashier 
represents A. to be worthy of credit, the 
cashier must be deemed to have acted in 
his individual capacity, and his action 
would in no way bind the bank; that is 
to say, the relation of A. to the bank being 
solely that of depositor, would not justify 
the cashier in speaking officially. Itis for 
the reason that the facts in this case dis- 
close a very different relation between the 
bank and the depositor that we are unable 
to agree with the majority of the court. 

The controlling and undisputed facts 
are as follows: The representations of 
the cashier which induced the plaintiff to 
extend credit to Lighthouse were made in 
April, 1893. For some years prior to 
that date Lighthouse had been engaged 
in the business of manufacturing mail 
bags from leather and canvas under con- 
tract with the United States government. 
The plaintiff was a dealer in leather, and 
prior to 1893 had sold several bills to 
Lighthouse without making inquiry as 
to his financial standing, and they were 
reguiarly paid. In the month of January, 
1893, the factory of Lighthouse was par- 
tially destroyed by fire; ruining all his 
stock of leather, and damaging his 
machinery and other plant to a consider- 
able extent. In the following April, when 
Lighthouse solicited plaintiff to sell him 
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an invoice of leather valued at about 
$5,000, the latter asked for a reference as 
to his financial responsibility, and was di- 
rected to call upon the Commercial Bank 
of Rochester. The plaintiff did so, and, 
relying upon the representations made 
by the bank’s cashier, delivered the 
leather to Lighthouse. Swanton, at the 
time of the trial the cashier of the de- 
fendant, and in April, 1893, its teller, 
testified, as defendant’s witness, under 
cross-examination, that in the years 1891 
and 1892 Lighthouse was indebted to the 
bank in the sum of $15,000; that shortly 
prior to January, 1893, the amount was 
$22,000, and at the time of the represen- 
tations made by Pond, the cashier, to the 
plaintiff, was between seventeen and 
eighteen thousand dollars. It also ap- 
pears that Lighthouse had no financial 
responsibility, except such profits as he 
might realize in the performance of his 
contract with the government. Acker, 
the surety on Lighthouse’s contract with 
the government, and the indorser on 
plaintiff's note, testified that while he 
owned real estate, which, according to the 
statement made to the bank, showed an 
equity of some $14,000, it was incumbered 
by mortgages, which were subsequently 
foreclosed by the bank, and resvlted in a 
judgment against him in every case for a 
deficiency. The sequel proved that Acker 
was absolutely without financial responsi- 
bility. Lighthouse, during all the trans- 
actions involved in this case, was a de- 
positor of the defendant bank. The 
plaintiff, when he made the sale based on 
the representations of the defendant's 
cashier, took Lighthouse’s note for 
$5,000, indorsed by Acker, dated May 4, 
1893, and falling due the following Au- 
gust, when it was protested, and no part 
thereof paid, except the sum of $1,000. 
It is also to be borne in mind that Acker 
was an indorser on all of Lighthouse’s 
paper in the hands of the bank. 
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In view of these facts, it would seem 
as if honesty and fair dealing required the 
bank, when called upon by the plaintiff, 
at the instance of Lighthouse, to either 
refuse to make any statement in regard 
to the latter’s financial responsibility, or 
to disclose to the plaintiff the fact that it 
had been for a long time discounting 
Lighthouse’s paper, with Acker as an in- 
dorser, held a large amount of it at the 
time when the question was asked, and 
that Lighthouse had been heavily indebt- 
ed to the bank for several years. It is 
said that, while this course of conduct 
might be required in fair dealing between 
two individuals, the rule would not apply 
if the reference as to the financial respon- 
sibility was made to a banking corpora- 
tion. Weare unable to see any differ- 
ence between the two cases. A bank, in 
our modern business life, comes into daily 
contact with the citizen in numberless 
ways, and, «s an intangible legal entity 
can only act through its officers, there 
would seem to be no reason why it and 
the individual should not be held, under 
the circumstances disclosed in this case, 
to the same measure of good faith and 
business integrity. It was greatly to the 
interest of the bank that the credit of 
Lighthouse should be maintained, and 
yet it seems very certain that if the plain- 
tiff had been advised as to the true rela- 
tions existing between the bank and 
Lighthouse and his indorser, Acker, and 
also of the business embarrassment under 
which Lighthouse was laboring, no credit 
would have been extendedto him. The 
real situation existing at the time these 
representations were made is rendered 
apparent by the fact that the note for 
$5,000 given in reliance upon the represen- 
tations made in April went to protest 
the following August. 

In the view we take of this case, the 
facts to which reference has been made 
control the disposition of the question 
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before the court; but it adds greater 
emphasis to them when the remaining 
facts, which need not be discussed in 
detail, show that the protest of plaintifi’s 
note in August, 1893, was the beginning 
of the end, and both maker and indorser 
thereof passed on into hopeless bank- 
ruptcy, their creditors losing substantially 
everything. 

The prevailing opinion suggests doubt 
as to the sufficiency of the false repre- 
sentations, as matter of law, and assumes, 
but does not decide, that they would 
render the cashier liable. It is a signifi- 
cant fact that appellant’s counsel did not 
make this point. We regard the repre- 
sentations, taken as a whole, as amply 
sufficient to charge the defendant. 

At the close of all the evidence the 
learned trial judge granted defendant's 
motion for a nonsuit. 

In writing this dissenting memorandum, 
we have spoken positively as to the effect 
of what we deem to be the controlling 
facts in this case, but the point really 
presented for our consideration is, was 
there sufficient evidence to submit to the 
jury the question whether these facts 
showed that the cashier was acting for 
the bank when he made the representa- 
tions upon which the plaintiff relied? 
The learned Appellate Division was of 
the opinion that there were such facts, 
and granted a new trial. 

A very instructive case, having a direct 
bearing upon the situation here presented, 
is Barwick v. English Joint Stock Bank, 
L. R. 2 Exch. 259. In that case the 
cashier of the bank delivered a written 
guaranty to the plaintiff to the effect that 
J. D.’s check on the bank in plaintiff’s 
favor, in payment of goods supplied, 
should be paid on receipt of the govern- 
ment money, in priority to any other pay- 
ment, except to the bank, and made false 
statements as to the credit of J. D. It 
appears that J. D. was indebted to the 
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bank at the time in the amount of 
£12,000 ; that this fact was not disclosed 
to the plaintiff, who, relying upon the 
representations, extended credit to J. D., 
and accepted his check on the bank, which 
the latter refused to honor, but applied 
the government money upon the indebt- 
edness due it from J. D. The plaintiff 
sued the bank for fraudulent representa- 
tions, and it was held liable. 

In Swift v. Jewsbury, L. R.g Q. B. 301, 


391 


Chief Justice Coleridge, at page 312, com 
ments favorably upon the Barwick case. 
The case of American National Bank of 
Denver v. Hammond (Colo. Sup.) 55 Pac. 
1090, is also very much in point. 

We are of opinion that the judgment of 
the Appellate Division should be affirmed. 

Parker, C. J.,and Cullen and Werner, 
JJ., concur with Martin, J. O’Brien and 
Vann, JJ., concur with Bartlett, J. 

Judgment reversed, etc. 


BANK’S RIGHT AS PLEDGEE OF BILLS OF LADING. 


In Clary v. Tyson, decided by the Court 
of Appeals at Kansas City, Missouri, 
February 1903, the facts were these: 

The Citizen’s State Kank and one Tyson 
were at the same town in Nebraska. It 
was arranged between the bank and Ty- 
son (who had no money) that the latter 
should buy stock of the farmers in the 
surrounding country, and give his checks 
on the bank in payment, and that it would 
honor them when presented; that the 
stock was to be driven in and shipped to 
market, and a draft for the amount of the 
shipment, with the bill of lading, was to 
be delivered to the bank, and the latter 
was to get “two dollars per car for the 
use of the money.”” The stock was so 
bought, and was shipped to Harris & Co., 
commission men in St. Joseph, Tyson de- 
livering the bill of lading to the bank 
without indorsement. 

It appeared that Tyson was indebted to 
one Clary in about $300 and the latter 
brought suit by attachment against Tyson 
in which the sheriff seized a car load of 
hogs (then just arrived in St. Joseph) as 
the property of Tyson. 

The controversy was between Clary 
and the bank as to who had superior 
right to the proceeds of the hogs. The 
trial court gave a peremptory instruction 
against the bank at the conclusion of its 
evidence, without hearing from Clary, 
and the bank appealed. The judgment 
is reversed and the cause remanded fora 
new trial. 

The eourt holds: The contention of the 
-bank that it is owner of the hogs is denied. 


The face of the whole case shows that 
the stock was Tyson’s. The bank knew 
nothing of his purchase, or his prices, and 
had no interest in the profits or losses, 
or other interest, save $2 per car for the 
use of the money advanced. But the 
bank, by advancing the money for the 
purchase of the stock, became Tyson’s 
creditor, and had aright to secure itself 
to the amount of its claim; and it did 
effectually do so by receiving the draft 
and bill of lading from Tyson. The deliv- 
ery of the bill of lading was a transfer 
of the property to the bank by way of 
security, although it was not indorsed. 
Its indorsement was not a necessary thing 
to the validity of the transfer. The prop- 
erty remained thus pledged to the bank 
in the hands of the disinterested con- 
signee at St. Joseph, and was, therefore, 
superior to Clary’s claim as an attaching 
creditor. Of course, if it can be shown, 
as is charged, that the arrangement be- 
tween the bank and Tyson was a fraudu- 
lent cover for him, whereby he might 
conceal his deals and his property from 
his creditors, then the bank would lose 
its right through its guilt inthe transac- 
tion. But that is a question of fact in 
which all relevant circumstances may be 
shown; and about which the parties have 
the right to the opinion of a jury. 
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CHECK WITHOUT PAYEE. 


Undated check with pen line drawn through payee-blank—Payment by bank to 
holder—Instrument incomplete and bank’s payment unauthorized and not 


chargeable to depositor. 


Gordon v. Lansing State Savings Bank, Supreme Court of Michigan, May 12, 1903. 


The regular printed form of check of a 
depositor on his bank, was signed by the 
depositor ordering the bank to pay $970, 
but the date blank was unfilled and through 
the payee blank a pen line was drawn. 
The check was indorsed by one D, and 
was presented by an employee of D to 
the bank for payment, and paid. At the 
time of payment, the depositor had but 
$3.40 to his credit, but during the day 
deposited $2,997, against which the check 
was charged. The depositor repudiated 
the check, and in an action by depositor 
against bank for the amount, the judg- 
ment of the circuit judge in favor of the 
depositor for the amount of the check 
and interest is affirmed, there being an 
equal division of the Supreme Court on 
the question. 

The controlling view is that the check 
was an incomplete instrument, without a 
payee; that there was no blank space 
left carrying presumption of authority 
to the holder to fill it, nor was the pen- 
line the equivalent of an impersonal 
payee, indicating a completed instrument, 
as where an instrument is made payable 
to “cash.” 


Error to the Circuit Court for Ingham 
County. Howard Wiest, Judge. 


Action by John R. Gordon against 
Lansing State Savings Bank. Plaintiff 
had verdict. Defendant brings error.— 
Affirmed by an equal division of the 
court. 


Moors, J. ‘This case was tried by the 
Circuit Judge without a jury. At the re- 
quest of the defendant he made a finding 
of facts, which is as follows: 


‘*Monday morning, December 9th, 


1901, at about nine o’clock there was pre- 
sented at the bank of defendant at the 
city of Lansing for payment the following 
check, made upon the printed form of 
check supplied by defendant to its pat- 
rons, and signed by plaintiff, viz.: 





190... 
LANSING STATE SAVINGS BANK, 
OF LANSING. 
| Pay to the order of ~——————"__ ™—_— 


| aa .. Lansing, Mich., ......, 


| —_Nine hundred and seventy___ Dollars 


$ 970.00 Jno. R. Gordon. 





The check was endorsed by Charles P. 
Downey, and was presented by an em- 
ployee of Mr. Downey, and cash was paid 
at the time of presentation. 

The plaintiff had been a depositor at 
defendant’s bank at periods for three or 
four years, and at the opening of the bank 
on the morning of December 9g, 1901, his 
balance or credit upon the books of the 
bank was $3.40, but during the day 
$2,997.50 was added to plaintiff’s credit. 
The day defendant cashed the check plain- 
tiff was at the bank and was informed 
that the check for $970, had been 
cashed by payment to Mr. Downey, and 
he then notified defendant he would not 
accept the check as a voucher for the 
money paid. 

December 14th, 1go1, plaintiff prepared 
and presented to defendant his check pay- 
able to himself for $970, being the 
amount he claimed to then have on de- 
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posit in the bank. Payment on this check 
was refused by defendant upon the ground 
that plaintiff had no funds in the bank. 

The Circuit Judge rendered a judgment 
in favor of the plaintiff for $970 and in- 
terest. The case is brought here by writ 
of error. 

Two questions are discussed by coun- 
sel. First, the effect of not dating the 
check. Second, has the check a payee. 
We do not deem it necessary to discuss 
the first question. As to the second ques- 
tion it will be noticed the drawer of the 
check did not name a payee therein, nor 
did he leave a blank space where the name 
of a payee might be inserted, nor did he 
name an impersonal payee. 

In the case of McIntosh vs. Lytle, 26 
Minn., 336, the court used the following 
language: 

“A check must name or indicate a 
payee. Checks drawn payable to an im- 
personal payee as to ‘bills payable’ or 
order, or to a number or order, are held 


to be payable to bearer, on the ground 
that the use of the words ‘ or order’ 


in- 
dicates an intention that the paper shall 
be negotiable; and the mention of an 
impersonal payee, rendering an indorse- 
ment by the payee impossible, indicates 
an intention that it shall be negotiable 
without indorsement—that is, that it 
shall be payable to bearer. So when a 
bill, note or check is made payable to 
a blank or order, and actually delivered to 
take effect as commercial paper, the per- 
son to whom delivered may insert his 
name inthe blank space as payee, and 
a bona fide holder may then recover on it. 

“ These cases differ essentially from the 
one at bar. In the latter case the person 
to whom delivered is presumed, in favor 
of a bona fide holder, to have had au- 
thority to insert a name as payee. In the 
former case the instrument is when it 
passes from the hands of the maker, com- 
plete, in just the form the parties intend. 
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But in this case there is neither a blank 
space for the name of the payee, indica- 
ting authority to insert the payee’s name, 
nor is the instrument made payable to 
an impersonal payee, indicating a fully 
completed instrument. It is claimed that 
the words ‘on sight ’ are such impersonal 
payee. They were inserted, however, for 
another purpose—to fix the time of pay- 
ment, and not to indicate the payee. It 
is Clearly the case of an inadvertent fail- 
ure to complete the instrument intended 
by the parties. The drawer undoubtedly 
meant to draw a check, but having left 
out the payee’s name, without inserting in 
lieu thereof words indicating the bearer 
as payee, it is as fatally defective as it 
would be if the drawee’s name were 
omitted.” See also Rush et al. vs. Hag- 
gard, 68 Tex., 674; Prewitt vs. Chapman, 
6 Ala., 86; Brown vs. Gilman et al., 13 
Mass., 160; Rich et al. vs. Starbuck, 51 
Indiana, 87; Norton Bills & Notes, 3 ed., 
p. 59 and notes; Daniels N. Y. Inst., 4 
ed., Sec. 102. 

The case differs from the one at bar in 
some respects but the important part of 
the decision is that a payee is necessary 
to make a complete instrument and, even 
though the maker of the check may have 
intended to name a payee, if he has not 
in fact done so the check is incomplete. 
In the case at bar the failure to name a 
payee was not an oversight, if we may 
judge from what Mr. Gordon did, as will 
appear more in detail later. 

Our attention has been called to 
Crutchly vs. Mann, 5 Taunton R., 529. 
In this case the bill of exchange was 
made payable to the order of 
The court found that under the facts 
shown the conclusion was irresistible, 
that the name was filled in with the con- 
sent of the drawer. The same case was 
previously reported in 2 Maule & Selw., 
go, where as the case then stood, it ap- 
peared the bill of exchange had been 
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sent out, the defendant leaving a blank 
for the name of the payee. One of the 
judges was of the opinion that the de- 
fendant by leaving the blank undertook 
to be answerable for it, when filled up in 
the shape of a bill of exchange. Another 
judge was of the opinion that it was as 
though the defendant had made the bill 
payable to bearer, while the third judge 
was of opinion that the issuing of the bill 
in blank without the name of the payee 
was an authority to a bona fide holder to 
insert the name. 

In the case of Harding vs. the State, 
54 Indiana, 359, a promissory note was 
drawn leaving a blank space for the name 
of tie payee and it was held “So the 
name of the payee may be left blank, and 
this will authorize any bona fide holder 
to insert his own name.” 

In the case of Brummell et al. vs. 
Enders et al., 59 Grattan, 873, promis- 
sory notes, blank as to the names of the 
payees, had been put in the hands of an 
agent to be sold for the benefit of the 
makers. The agent sold them, at a 
greater discount than the legal rate of 
interest, to purchasers who did not know 
they were sold for the benefit of the 
makers. At the time of the sale the 
name of the purchasers was inserted, 
either by the purchasers or by the agent, 
in the blank left for the payee. When 
the notes were sued the makers pleaded 
usury. The court, following the cases 
already cited held that any bona fide 
holder of a bill or note which is blank as 
to the name of the payee may insert his 
own name and thus acquire all the rights 
of the payee. 

It will be observed that the case at bar 
differs from all of these cases. As before 
stated not only did Mr. Gordon fail to 
insert the name of a payee or to leavea 
blank where the name of the payee might 
be inserted, but he did more, he drew a 
line through the blank space, making it 
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impossible for anyone else to insert there- 
in a name, indicating very clearly thai 
he not only declined to name a payee but 
intended to make it impossible for any- 
one else to do so. 

Had Mr. Gordon issued a check other- 
wise perfect but with the blank space for 
the amount of the check unfilled and de. 
livered it toa third person, it would be 
presumed the third person was given au 
thority to fill the blank space. But had 
he instead of leaving the space a blank 
filled it by drawing a line through it 
would any one say the third person might 
then insert asum of money in that space? 
If not, upon what principle may the name 
of a payee be inserted when the space 
was filled in the same way, or upon what 
theory may it be presumed there was an 
impersonal payee when the maker has 
not made the check payable to cash or 
some other impersonal payee. In order 
to construe the check as a complete in- 
strument we must read into it an intention 
not only not expressed by its language 
but contrary to the act of the maker. 

The check as it appears to-day, is with- 
out any payee. The record is silent in 
relation to whom it was delivered or 
whether the person who presented it at the 
bank, or the person whose endorsement 
it bears was a bona fide holder. 


Judgment is affirmed. Montgomery, 


J., did not sit. 
with Moore, J. 


Hooker, C. J., concurred 


CARPENTER, J. I regret that I cannot 
concur in the opinion of my brother 
Moore. I agree with him that the check 
in question is not governed by the au- 
thorities which hold that where a blank is 
left for the insertion of the name of a 
payee, the instrument is to be treated as 
payable to bearer. I cannot agree, how- 
ever, that the case of McIntosh vs. Lytle, 
26 Minn., 336, is controlling. That case 
resembles this in many particulars. There 
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is, however, a difference which, in my 
judgment, renders the reasoning of that 
case inapplicable. The fact that the 
plaintiff in the case at bar used the ordi- 
nary blank and drew a line through the 
space intended for the name of the payee, 
prevents our assuming, as did the court 
there—and its decision was based on this 
assumption—that it is “the case of an in- 
advertent failure to complete the instru- 
ment intended by the parties.” The in- 
strument under consideration is obviously 
complete, in just the form the maker in- 
tended. 

In my judgment, the authorities which 
hold a check payable to the order of an 
impersonal payee, to be valid and nego- 
tiable, control this case. I quote from 
the case of Willets vs. The Phoenix Bank, 
2 Duer (N. Y.), at p. 129: 

** One of the checks was payable to the 
order of 1658, the other three to the order 
of bills payable; and, as the required 
order could not in either case possibly be 
given, the checks, unless transferable by 
delivery, were payable to no one, and 
were void upon their face. The law is 
well settled that a draft payable to the 
order of a fictitious person, inasmuch as 
a title cannot be given by an endorsement, 
is, in judgment of law, payable to bearer. 
(Vin vs. Lewis, 3 Term R., 188; Minot 
vs. Gibson, id. 281, H. Black, 569, 
affirmed in the House of Lords.) And it 
seems to us quite manifest that in prin- 
ciple these decisions embrace the present 
case. At any rate, the bank, by certify- 
ing the checks as good, is estopped from 
denying that they were valid as drafts 
upon the funds of the maker, and, conse- 
quently, were payable to bearer. The 
giving of such a certificate, if otherwise 
construed, would be a positive fraud.” 
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In Mechanics’ Bank vs. Straiton, 3 
Abbott App. Dec. (N. Y.), 269, a check 
payable to bills payable or order was 
held payable to bearer, the court saying: 

‘*By naming the persons to whose or- 
der the instrument is payable, the maker 
manifests his intention to limit its ne- 
gotiability by imposing the condition of 
indorsement upon its first transfer. But 
no such condition is indicated by the 
designation of a fictitious or impersonal 
payee, for indorsement, under such cir- 
cumstances is manifestly impossible: and 
words of negotiability, when used in con- 
nection with such designations, are capa- 
ble of no reasonable interpretation ex- 
cept as expressive of an intention that 
the bill shall be negotiable without in- 
dorsement—i. e., in the same manner as 
if it had been made payable to bearer. ” 

We must decide that the check in the 
case at bar, like those in the cases cited, 
is either altogether void, or is transfer- 
able by delivery. I submit that we 
should follow those cases, and decide 
that it is transferable by delivery. To 
quote the language of Lord Ellenborough, 
in Cruchley vs. Clarence, 2 Maule & 
Selw., go: 

‘*As the defendant has chosen to send 
the bill (check) into the world in this 
form, the world ought not to be deceived 
by his acts.” 


This view of the case compels me to 
notice the fact that the check under con- 
sideration is not dated. According to 
the weight of authority, this omission 
does not invalidate it. 


See Zane on Banks & Banking, § 152; 

Daniel on Negotiable Instruments, 
Sec. 1577; 

Norton on Bills & Notes, p.405 (note). 


I think the judgment of the court be. 
low should be reversed, and a judgment 
entered in this court for the defendant. 


Grant, J., concurred with Carpenter, J. 
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A PARTNER'S 


LIABILITY WHERE HIS 


INDORSEMENT HAS BEEN 


FORGED ON THE FIRM’S NOPE. 


A case arising under the Negotiable Instruments Law of Virginia 


The National Exchange Bank of Lynch- 
burg sought to recover on certain nego- 
tiable notes signed by the firm of Graham 
and Holloran payable to the order of 
Walker Pettyjohn and purporting to be 
indorsed by him, Pettyjohn being a part- 
ner in the firm of Graham and Holloran, 
and the proceeds of the notes having 
gone to the credit of the firm. Petty- 
john denied signing or indorsing the notes, 
or that he had authorized any other per- 
son to sign or indorse them for him, and 
alleged the signature of his name was a 
forgery. There was a verdict for the 
bank against Pettyjohn, as well as against 
Graham and Holloran, on the notes. On 
an appeal by Pettyjohn, the judgment is 
reversed as against him.* 

The court holds: The bank having sued 
on the express promise evidenced by the 
notes and their indorsement, and not 
upon the implied liability of Pettyjohn 
arising from the fact that the money re- 
ceived from the bank was placed to the 
credit, and applied to the use, of the firm, 
cannot recover upon the implied promise 
arising from the use of the proceeds of 
the notes bythe firm. 

The notes were drawn by the firm and 
made payable to a member of the firm, or 
order, They were the same, in legal ef- 
fect, therefore, as a note made by a _per- 
son payable to himself or order, and such 
an instrument is invalid and inoperative 
until indorsed by the maker. When so 
indorsed, it becomes payable to bearer, 
or to the indorsee or order, according to 





* Pettyjohn v. National Exchange Bank, Sup- 
reme Court of Appeals of Virginia, Jan. 15, 1903. 


the terms of the indorsement. Such a note 
can take effect only when indorsed and 
delivered by the maker. A note signed 
by a firm, payable to a member of the 
firm, is not a good legal contract, for the . 
obvious reason that the payee cannot sue 
himself (at law); but such a note becomes 
a good legal contract when indorsed. It 
is like a note payable to one’s own order, 
which, though till indorsement is not a 
good legal contract, becomes such by the 
indorsement. 

The notes in question on their face in- 
formed the bank that Pettyjohn was a 
party tothem in his individual capacity, 
and that his indorsement was essential to 
infuse vitality into the notes and to im- 
pose individual liability upon him; and 
that information was accentuated by the 
previous dealings of the parties in respect 
to the same character of paper. 

The fact that a note is presented for 
discount by the maker has been held 
notice toa discounter that an indorse- 
ment thereon was for accommodation. 

The testimony of the cashier shows 
that he was familiar with that principle, 
and regarded Pettyjohn as an accommo- 
dation indorser for Graham and Hollo- 
ran; that it was his invariable custom to 
require his indorsement to the notes of 
the firm, and that he would not wittingly 
have discounted the paper without such 
indorsement. It further appears that it 
was the habit of the bank to protest the 
notes at maturity, unless protest was 
waived by Pettyjohn, or unless a check 
was deposited by the makers as a guaranty 
that he would indorse renewals. 
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So that it is apparent that the bank un- 
derstood Pettyjohn’s relations to these 
notes, and dealt -with him ‘tat arm’s 
length,” as it would have dealt with any 
other indorser for the accommodation of 
the firm. 

While each member of a trading part- 
nership has, as a general rule, implied 
authority to bind his associates by sign- 
ing the firm name, he has no authority, 
by virtue of the partnership relation 
alone, to bind a copartner by signing his 
individual name to partnership paper. 

The statute law of the state, which is 
merely declaratory of the pre-existing 
doctrine of the law merchant, defines the 
liability of a person upon an instrument 
to which his signature has been forged: 


“Where a signature is forged, or made 
without the authority of the person whose 
signature it purports to be, it is wholly 
inoperative; and no right to retain the 
instrument, or give a discharge therefor, 
or to enforce payment thereof against 
any party thereto can be acquired through 


or under such signature unless the party 
against whom it is sought to enforce such 
right is precluded from setting up the 


forgery or want of authority.” 
Inst. Law, art. 1, § 23. 


If, therefore, Pettyjohn is to be held 
liable on these notes, it must be on the 
ground that he has precluded himself from 
setting up the forgery or want of author- 
iw. © 

As a general rule, the doctrine of es- 
toppel is not applicable except in cases 
where the person against whom it is in- 
voked has, by his representations or con- 
duct, misled another to his injury, so that 
it would be a fraud to allow the true state 
of facts to be proved. Taylor v. Cussen, 
go Va. 40. Conceding that Pettyjohn’s 
failure to inform the bank of his with- 
drawal from the firm of Graham and Hol- 
loran left his responsibility as partner 
unimpaired, it did not increase his res- 
ponsibility. 

A representation or concealment, to 


Neg. 
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operate an estoppel, must be made with 
knowledge of the facts by the party to be 
estopped, unless his ignorance is the re- 
sult of negligence. 

For an estoppel to arise from silence, 
the person upon whom the duty to speak 
rests must have an opportunity to speak, 
and knowledge of the circumstances re- 
quiring him to speak. In other words, 
his silence must amount to bad faith; and 
that, of course, cannot be predicated of 
silence in regard toa transaction of which 
one has no knowledge or means of know- 
ledge. 

Pettyjohn, being ignorant of the exis- 
tence of the notes and forged indorse- 
ment, of course did no act which induced 
the bank to believe his signature genuine. 
It cannot be said, therefore, that he has 
misled the bank, or has been guilty of the 
omission of any duty in respect to it, that 
ought to estop him from setting up the 
forgery under the statute. 

In discussing the defenses against 
which a bona fide holder of negotiable 
paper is not protected, Mr. Daniel says: 
**So, where the party has never in fact 
signed the instrument as it then stands,— 
as, for instance, where it was forged in 
its inception, and is not genuine, or was 
subsequently materially altered,—in such 
cases the bona fide holder cannot enforce 
it, for the defendant has only to say, 
‘This is not my contract;’ non haec in 
foedera veni.’ So, if executed by one 
acting as agent of the principal, but ex- 
ceeding his authority, the bona fide hold- 
er cannot recover unless the principal 
were in fault in inducing him to believe 
that the agent had authority.” 1 Dan- 
iel, Neg. Inst. § 809. 

The case does not fall within the prin- 
ciple, of what seems to be the established 
doctrine, that the makers of a negotiable 
instrument, who negotiate it with the 
forged name of the payee indorsed upon 
the note, will be held to warrant the gen- 
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uineness of the signature. (Such instru- 
ment has not the inherent infirmity of a 
note made by a person payable to him- 
self or order, or of a firm payable to one 
of its members or order, which requires 
the indorsement of the payee to give it 
vitality, but is a complete instrument.) 

Having issued such an instrument as 
genuine in all respects, it would be unjust 
and fraudulent upon others to permit the 
makers to deny it, and proof of their hav- 
ing so issued it would be sufficient to en- 
able the holder to recover against them. 
2 Daniel, Neg. Inst. § 1354. 

But the liability of a firm on a note 
which is forged in its inception presents 
an essentially different question as does 
the liability of a payee whose name is 
forged. 

When the instrument is incomplete, and 
requires the indorsement of the payee to 
consummate it and constitute it a good 
legal contract, and the payee’s signature 
is forged, it is an infirmity which inheres 
in the factum of the instrument, and by 
the terms of the statute renders it in- 
operative; and this is true, under the au- 
thorities, even in the hands of a bona fide 
holder for value. 

And the circumstance that the payee 
whose name is forged is a partner in a 
firm, another member of which forges his 
signature and puts the paper afloat, does 
not cure the defect. Admittedly his as- 
sociate has no authority, arising out of 
the partnership relation alone, to bind 
him individually. So that the essential 
elements from which individual liability 
can arise—prior authority to indorse, or 
subsequent ratification of the indorse- 
ment—are both lacking. 

It would be, indeed, a curious result, if 
one whose signature has been forged to 


LAW JOURNAL. 


the indorsement of a note payable to him. 
self or order, of the existence of which 
he had no knowledge, could be bound 
by the note being negotiated by the 
forger, likewise without his knowledge, 
albeit they may happen to be members 
of the same firm. 

The rule adverted to, that a partner, by 
virtue of the partrership relation, has no 
authority to bind a copartner by signing 
his individual name, would be of little 
value, if, by taking one other unauthor- 
ized and wrongful step,—namely, nego- 
tiating the paper,—he could estop his 
partner from setting up the forgery. In- 
deed, until the paper is negotiated, the 
forgery is harmless; and to deny the 
party who has been victimized the right 
to make defense after it has become 
harmful would practically annul the rule. 

Counsel for the bank insist that upon 
the whole testimony the jury would have 
been justified in believing that Pettyjohn 
indorsed the notes. However that may 
be, the instruction complained of with- 
drew that question from their considera- 
tion, 

Authority has been adduced to sus- 
tain the contention that Pettyjohn is liable 
upon an implied assumpsit to refund the 
bank the proceeds of the notes of which 
his firm received the benefit. But, as has 
been remarked, if such liability exists,— 
as to which no opinion is expressed,—it 
cannot be enforced in this form of ac- 
tion. 

It follows from these views that the 
trial courterred. The judgment of the 
circuit court must be reversed and an- 
nulled and the case remanded for a new 
trial to be had not in conflict with the 
views herein expressed. 
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NEW LEGISLATION. 


RECEIVING DEPOSIT WITH KNOWLEDGE OF INSOLVENCY. 


A bill for an Act to amend Section 1 of 
an act entitled, “ An Act for the pro- 
tection of bank depositors,” approved 
June 4, 1879, in force July 1, 1879. 

SEcTION 1. Be it enacted by the peo- 
ple of the State of Illinois, represented in 
the General Assembly: That SEcTION 1 
of an act entitled, ‘‘An act for the pro- 
tection of bank depositors,” approved 
June 4, 1879, in force July 1, 1879, be and 
the same is hereby amended so as to read 
as follows: 

SECTION 1. Be it enacted by the 
People of the State of Illinois, represented 
in the General Assembly: That if any 
banker or broker, or person or persons 
doing a banking business, or any officer 
of any banking company, or incorporated 
bank, doing business in this State, shall 
receive from any person or persons, firm, 
company or corporation, or from any 
agént thereof, not indebted to said bank- 
er, broker, banking company, or incor- 
porated bank, any money, check, draft, 
bill of exchange, stocks, bonds, or other 
valuable thing which is transferable by 
delivery, when at the time of receiving 


such deposit, said banker, broker, banking 
company or incorporated bank is in his 


or its knowledge insolvent, whereby the 
deposit so made shall be lost to the de- 
positor, said banker, broker or officer, so 
receiving such deposit, shall be deemed 
guilty of embezzlement, and upon convic- 
tion thereof, shall be fined in a sum double 
the amount of the sum so embezzled and 
fraudulently taken, and in addition there- 
to, may be imprisoned in the State peni- 
tentiary not less than one nor more than 
three years. 





NOTE.—The amendment consists in the in- 
sertion of the words:“in his or its knowledge,” 
as italicized above, and in omitting the conclud- 
ing portion of the section which read: “ The 
failure, suspension or involuntary liquidation of 
the banker, broker, banking company or incor- 
porated bank, within thirty days from and after 
the time of receiving such deposit, shall be 
prima facie evidence of an intent to defraud, on 
the part of such banker, broker or officer of 
such banking company or incorporated bank.” 
This removes the presumption that an officer is 
guilty of an intent to defraud by the mere fact 
of receiving a deposit within 30 days after sus- 
pension, and requires the prosecution to prove 
that when the banker or officer received a de- 
posit, it was in his knowledge that the bank was 
insolvent. 


BANK TAXATION—DEDUCTION OF REAL ESTATE, * 


A Bill foran Act to amend Sections thirty 
(30) and (35) of an act entitled: “An 
act for the assessment of property 
and for the levy and coliection of 
taxes,’”’ approved March 30, 1872, 
and in force July 1, 1872. 

SecTion 1. Be it enacted by the Peo- 
ple of the State of Illinois represented in 
the General Assembly: That Sections 
thirty (30) and (35) of an act entitled: 


“An act for the assessment of property 
and for the levy and collection of taxes,” 
approved March 30, 1872, in force July 1, 
1872, be amended to read as follows: ~ 

First--The amount of money on hand 
or in transit. 

Second—The amount of funds in the 
hands of other banks, bankers, brokers or 
others, subject to draft. 
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Third—The amount of checks or other 
cash items; the amount thereof not be- 
ing included in either of the preceding 
items. 

Fourth--The amount of bills receiv- 
able, discounted or purchased, and other 
credits, due or to become due, including 
accounts receivable, and interest ac- 
crued but not due, and interest due and 
unpaid. 

Fifth—The amount of bondsand stocks 
of every kind, and shares of capital stock 
or joint stock of other companies or cor- 
porations, held as an investment or any 
way representing assets. 

Sixth--All other property appertaining 
to said business, other than real estate. 
(Which real estate shall be listed and as- 
sessed as other real estate is listed and 
assessed under this act.) 

Seventh—The amount of all deposits 
made with them by other parties. 

Eighth--The amount of all accounts 
payable, other than current deposit ac- 
counts. 

Ninth--The amount of bonds and other 
securities exempt by law from taxation, 
specifying the amount and kind of each, 
the same being included in the preceding 
fifth item, 

The aggregate amount of the first item 
shall be listed as moneys. The amount 
of the sixth item shall be listed the same 
as other similar personal property is listed 
under this act. The aggregate amount of 
the seventh and eighth items shall be de- 
ducted from the aggregate amount of the 
second, third and fourth items of said 
statement, and the amount of the remain- 
der, if any, shall be listed as credit. The 
aggregate amount of the ninth item shall 
be deducted from the aggregate amount 
of the fifth item of such statement and 
the remainder shall be listed as bonds or 
stocks. 

SECTION 35. Thestockholders in every 
bank located within this State, whether 
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such bank has been organized under the 
banking laws of this State or the United 
States, shall be assessed and taxed upon 
the capital stock, surplus and accrued 
interest therein, after deducting all real 
estate, in the county, town, district, village 
or city where such bank or banking asso- 
ciation is located, and not elsewhere, 
whether such stockholders reside in such 
place or not. Such shares shall be listed 
and assessed with regard to the owner- 
ship and value thereof as they existed on 
the first day of April annually, subject, 
however, to the restriction that taxation 
of such shares shall not be at a greater 
rate than is assessed upon any other money- 
ed capital in the hands of individual citizens 
of this State, in the county, town, dis- 
trict, village or city where such bank is 
located. 

The shares held in this State, of capital 
stock of national banks not located in this 
State, shall not be required to be listed 
under the provisions of this act. 





NOTE.—Section 30 provides the rules for list- 
ing and valuing the property and business of 
banks, bankers and brokers, other than those 
incorporated under Illinois or national law. The 
section provides what the sworn statement must 
show, as enumerated. The amendment con- 
sists in changing the phraseology of the con- 
cluding paragraph of the section. Before amend- 
ment, it provided: 

“ The aggregate amount of the first, second 
and third items in said statement shall be listed 
as moneys. The amount of the sixth item shall 
be listed the same as other similar personal 
property is listed under this act. The aggre- 
gate amount of the seventh and eighth items 
shall be deducted from the aggregate amount 
of the fourth item of said statement, and the 
amount of the remainder, if any, shall be listed 
as credits. The aggregate amount of the ninth 
item shall be deducted from the aggregate 
amount of the fifth item of such statement, 
and the remainder shall be listed as bonds or 
stocks.” 


The amendment, it is seen, consists in taking 
items 2 and 3 (deposits subject to draft, and 
checks or cash items) out of the requirement 
that they shall be listed as money, and _ classing 
them as bills receivable, or credits, from which 
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may be deducted the aggregate amount of items 7 
and 8, (deposits held and accounts payable), the 
remainder, if any, to be listed as credits. 

Section 35, providing for the assessment and 
taxation of stockholders of state and national 
banks, amends the former law by permitting the 
deduction of real estate from the value of the 
shares assessed for 


taxation. The Supreme 


Court of Illinois, in Illinois National Bank v. 
Kinsella, decided February 18, 1903, held that 
under the law as it then stood, such deduction 
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was not permitted, but a bank hadto pay taxes 
on its real estate, and the owners of the shares had 
to pay taxes on their full value, of which the 
real estate formed a part. This was double 
taxation, to the extent of the real estate owned 
by a bank, and was a discouragement to all 
banks in the state to erect their own bank build- 
ings. Now, under the amendment, the value 
of real estate may be deducted and the owner- 
ship of their own buildings by national and state 
banks in Illinois, is thus encouraged. 


INTER-CITY DEBATE OF BANK CHAPTERS. 


BANK CLERKS’ CONVENTION TO BE HELD AT CLEVELAND, OHIO, SEPTEMBER 18TH AND 19TH. 


On Decoration Day an interesting inter-city 
debate was held in Cincinnati under the aus- 
pices of the Cincinnati Chapter of the American 
Institute of Bank Clerks. 

The chapters of Chicago, Baltimore and St. 
Louis had the affirmative side, and Cleveland, 
Cincinnati and Pittsburg the negative side of 
the question: ‘ Resolved that it is to the Public 
Good that National Banks be permitted to issue 
Currency based on their assets." The Deba- 
ters were: 

Affirmative—J. J. Arnold, Chicago; Sam. 
Hann, Baltimore; and S. L. St. Jean, St. Louis. 

Negative—Clay Herrick, Cleveland; J. A. 
Stanton, Cincinnati; and Ira C. Harper, Pitts- 
burg 

The judges were N. H. Davis, President 
Central Trust & Safe Deposit Co., Cincinnati, 
Geo. H. Bohrer, President German National 
Bank, Cincinnati, and Fred. Chas. Hicks, Pro- 
fessor of Economics, Cincinnati University. Mr. 
Davis, in speaking for the judges after they had 
ended their deliberations, stated that the debate 
was high class indeed, and should have been 
held before the Bankers’ Association; that the 
meeting had shown in a most conclusive man- 


ner how much good is being accomplished by 
this educational movement among the bank 
clerks. The negative side was given the de- 
cision, 

A banquet, was tendered the debaters and 
Chapter representatives, and quite a number of 
local bankers joined the boys at the festive 
board. 

Several hundred Cincinnatians and about 50 
visitors from the following cities attended the 
affair: Columbus, Ohio; Dayton, Ohio; Cleve- 
land; Pittsburg; Baltimore; St. Louis; Chicago, 
and New York. 

The next day a conference was held by the 
Convention Committee, constituted as follows: 

F. 1. Kent, Chicago, Chairman; S. Ludlow, 
New York, Secretary; D. C. Wills, Pittsburg; 
Clay Herrick, Cleveland; R. M. Richter, St. 
Louis; C. W. Dupuis, Cincinnati; J. C. Fen- 
hagen, Baltimore; Alfred M. Barrett, New York; 
and E. E. Kehew, Pittsburg. 

This committee decided to hold the first Bank 
Clerks’ Convention in Cleveland, Ohio, on Sep- 
tember 18th and 19th of this year, and the 
second one in St. Louis next year. 


NATIONAL BANK ORGANIZATIONS. 


During May there were organized 47 national 
banking associations with authorized capital 
stock of $2,505,000, and bonds deposited as 
security for circulation of $912,500. Of the 
total number organized, 25 banks were of the 
class authorized by the act of March 14, 1900, 
with capital of $630,000, and 22, with capital 


of $50,000 or over, with aggregate capital of 
$1,875,000. Included in the operations for the 
month six banks, with total capital of $255,000, 
represented conversions of state banks; 23, with 
capital of $1,100,000, reorganizations of State 
or private banks, and eighteen with capital of 
$1,150,000, associations of primary organization. 
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THE COMING 


The officers of the American Bankers’ Asso- 
ciation are anticipating a large attendance at 
the annual convention of the Association, which 
is to be held in San Francisco, October 20, 21, 


CALDWELL HARDY. President. 


22 and 23 of this year. The Association now 
has a membership of over 7,000, and every bank- 
ing institution in the country which is a member 
should, if possible, send a representative to the 
Convention, not only because it will be one of 
the most important meetings of this influential 
body, but also because of the importance of the 
location of the city of San Francisco. 

San Francisco is naturally the Metropolis of 
the Pacific Coast. Its geographical location is 
such that it is the natural gate-way not only to 
our new possessions, the Hawaiian Islands and 
the Philippines, but to the densely populated 
Orient, as well as Australasia. A rich trade 
lies dormant in all these countries, ready to be 
developed by American capital and enterprise. 
and San Francisco and the Pacific States will 
no doubt in the future attract capital from all 
parts of the world. Within the next twenty-five 
years there will be greater opportunities in the 
golden state of California than 


were ever 


CONVENTION AT SAN FRANCISCO. 


dreamed of during the days that followed the 
discovery of gold in 1849. Not only California, 
but the states of the entire Pacific Coast will 
share in the general development and furnish 
greater opportunities to capital and enterprise 
than any other section of our great country. 
These are some of the reasons why it is import- 
ant that every member of the American Bank- 
ers’ Association should attend the Convention 
this year and obtain a closer and better acquaint- 
ance with this wonderful land of promise; and 
again, those who have never seen the Rocky 
Mountains nor the golden land of the setting 
sun will experience a 
grandeur, impossible to describe. 

No city in the Union is better adapted for the 
holding of conventions than is San’ Francisco. 
Its numerous hotels and cafes, its halls and 
opera houses, furnish ample accommodation for 
great numbers; its many attractions are well 
calculated to prove of great interest to the visitor 


revelation of nature's 


F. G. BIGELOW, Vice-President. 


who has never crossed the continent; and last. 
but not least, the “ glorious climate of Califor- 
nia,” at any time of the year, cannot fail to have 
an inspiring effect upon the Easterner. 

> 
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INQUIRIES AND CORRESPONDENCE. 


T= department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


School Warrant. 


Non-negotiable and Subject to Defense., 


, NORTH DAKOTA, May 25, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—Some time ago we purchased a 
school warrant given for school supplies from a 
party here. They now claim the goods were never 
delivered, and, consequently, refuse payment of 
same. The warrant was indorsed on the back 
by the School Treasurer: ‘“ Presented for pay- 
ment this day of and not paid for 
want of funds. A. B., School Treasurer.” 


What is our remedy ? BANKER. 


The courts of North Dakota have held 
that school warrants are not negotiable 
instruments inthe sense of carrying to 
the purchaser greater rights than the sel- 
- ler had, but they are always open to the 
defense of want of consideration (1 N. 
Dak. Rep. 26). We do not think the 
Negotiable Instruments Law has made 
such warrants negotiable. As a conse- 
quence, if the school warrant which you 
hold was given for goods which were not 
delivered, you cannot enforce its payment 
from the school authorities, any more 
than could the person to whom it was 
originally issued. Wedo not think the 
indorsement by the Treasurer that the 
warrant was not paid for want of funds, 
would estop the school township from 
showing that the consideration was want- 
ing or had failed. If this is not the fact, 
and it can be proved that the supplies 
were delivered and the warrant was issued 


for full value, you can collect it from the 
school township; otherwise not. Whether 
or not you have any recourse upon 
the person who sold the warrant to you, 
we cannot say in the absence of more 
knowledge with regard to the facts of the 
transfer. The general rule is that the 
seller of a negotiable security impliedly 
warrants his title, but not its value, and 
unless misrepresentation or fraud can be 
shown, there is no recourse upon him. 
The best plan in the purchase of all such 
securities is to require the seller to war- 
rant, in writing, that they will be paid, 
so that if they prove uncollectible, re- 
course can be had upon the warranty. 


Remedy On Joint Note in Wisconsin. 
BANK OF STURGEON Bay, 
STURGEON Bay, WIS., June 3, 1903. 
Editor Banking Law Journal : 
DEAR S1k:—A party in this city has a note 
which reads as follows: 


Sturgeon Bay, Wis., June I, 1903. 
: Thirty days after date we promise to pay :° 
: to the order of Black & Smith Fifty Dollars : 
: with interest at the rate of 7 per cent. p. a. ! 
: For Value received. 
(Signed) John Jones 
Wm. Brown. 


Do you consider this a joint note? In case col- 
lection was forced upon this note would either 
one of the parties have to pay the whole amount? 
The makers of the note purchased stock from 
the payees and gave this note in payment there- 





404 THE BANKING 


of. An attorney in this city contends that, while 
this is a joint note, the whole amount of it could 
be collected from either one of the parties in 
case they were sued jointly and judgment ren- 
dered against them. Kindly give me your 
opinion upon this matter. 

Yours truly, 


HENRY FETZER, Cashier. 


The note is undoubtedly a joint note. 
If the note read “I” promise to pay, 
and was signed by Jones and Brown, it 
would be a joint and several note. This 
has been so held by the Wisconsin courts 
(Dill v. White, 52 Wis. 456) and later en- 
acted by the Negotiable Instruments 
Law of Wisconsin in the provision (Wis. 
Act sec. 1675-17, subd. 7) “where an 


iustrument containing the words ‘I prom- 
ise to pay’ is signed by two or more 
persons, they are deemed to be jointly 
and severally liable thereon.” But the 
note in question does not read “I” 
promise to pay, but “ we ” promise; hence 
it is a joint note and not joint and several. 


Joint obligors are each liable for the 
whole amount, where they are both sued; 
that is to say, both served with summons 
and judgment entered against them. 

But it was formerly the common law 
of Wisconsin, until changed by statute, 
that if a plaintiff in an action on a joint 
obligation failed to obtain service of pro- 
cess on one of the joint debtors, and pro- 
ceeded to judgment against those served, 
his remedy was gone against the debtor 
not served, because the obligation was 
indivisible, and had become merged in 
the judgment and there was nothing left 
upon which the plaintiff could predicate 
another action. In the case of a joint 
and several note, the plaintiff might sue 
one alone and get judgment against one 
and then bring a separate action against 
the other; but in the case of a joint note, 
where one of the joint obligors was alone 
sued, and suit was brought afterwards 
against another joint obligor on the same 
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obligation, the latter could plead the 
judgment against his co-obligor in bar of 
the action against him. 

But the Wisconsin statutes now regu- 
late the subject by a provision t at where 
all of the joint obligors are not served, 
judgment may be entered in form against 
all jointly indebted so that it may be en- 
forced against the joint property of all, 
and the separate property of the defend 
ant served; and that when a judgment is 
recovered, those who were not originally 
served may be afterwards summoned to 
show cause why they should not be bound 
by the judgment in the same manner as 
if they had been originally summoned. 
Thus the legislature provided a remedy 
to a plaintiff in an action against two 
joint debtors, where he was unable to 
serve but one of them, so that his enter- 
ing of judgment against one would not re- 
lease the other, but he could subsequently 
proceed against the one not originally 
served. On this subject consult sections 
2795 and 2884 of the Wisconsin statutes 
and also the cases of Dill v. White, 52 
Wis., and Bowen v. Hastings, 47 Wis. 


Deposit Accounts of Administrators 
in Colorado. 


, COLO., June 2, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—What would be the liability of 
a bank under the laws of Colorado which paid 
the check of an administrator of an estate un- 
authorized by an order of court, and which in 
fact was not a debt of the estate ? 

Letters of administration in this state give the 
administrator full power and authority to collect 
the property of the estate, and “‘to apply the 
same, under order of court, to the payment of 
the debts of the deceased, and the taxes ac- 
crued or accruing on the real and personal es- 
tate, and in general to do and perform all other 
acts which now or hereafter may be required of 
him by law.” Would a bank receiving such an 
account on the presentation of letters of admin- 











ration be charged with notice of such a limi- 
ition of the powers of the administrator, and 
ould it require a certified copy of an order of 
ourt before it paid out money on the check of 
an administrator ? 


1 


ne 


o 


ASSISTANT CASHIER. 


Ordinarily, a bank which in good faith 
pays the check of an administrator which 
turns out to be given for his private debt, 
and not on behalf. of the estate, is not 
responsible for the misappropriation. 

When an administrator is entrusted 
with funds, the bank as his paying agent 
is protected by the presumption that his 
payments by check are in the line of his 
duty, and where it has no notice of mis- 
appropriation, it is not burdened with 
the necessity of inquiring in each instance 
into the validity of each check, possibly 
delaying and hampering the administra- 
tion of the trust. In fact, ordinarily, it 
is against public policy to permit a bank 
to question the right of its depositor to 
withdraw the funds. 

But the question is different and serious 
whether this rule would hold good in a 
state where the legislature limits the pay- 
ing power of the administrator by requir- 
ing that his payments shall be ‘‘ under 
order of court,” or whether the bank should 
before paying the administrator's checks, 
require an order of court for its protection. 

The precise question has never been 
directly passed upon, and much can be 
said on both sides. We incline to the 
view that the only safe procedure for 
Colorado banks is to refuse payment of 
an administrator’s check, until it has on 
file a certified copy of an order of court, 
under which one or more payments are 
authorized. 

It appears from the decision in People 
v. County Court, 3 Colo. App. 425, that 
the legislature has taken away the power, 
which administrators had under the gen- 
eral law, to regulate and control the set- 
tlement of estates of deceased persons, 
and vested it in the courts; it has de- 
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prived the administrator of personal au- 
thority by virtue of his appointment to 
pay debts, distribute assets, determine 
the form, manner or extent of payments 
or distributive shares, or in general to 
control and fix the proper distribution of 
funds which may come into his possession. 

In short, for all substantial purposes of 
payment and distribution of the estate, 
the court is the real administrator, hav- 
ing power of control and distribution of 
the fund; and the nominal administra- 
tor can only do as the court directs. 
Under such circumstances, it would seem 
an act of’rashness for any Colorado bank 
to pay away money upon an administra- 
tor’s check or order, without being satis- 
fied that it wasdone by the court’s au- 
thority, or that the case was one of emer- 
gency, such as paymert of taxes to save 
the estate, which can be done without the 
court’s order. 

In Walker v. State Trust Company, 57 
N. Y. Supp. 525, one W was appointed 
by the court special guardian of S, an in- 
fant, to convey real estate and deposit 
the proceeds in a specified trust company 
to the credit of the infant. W did so, and 
received a certificate of deposit payable 
to the infant, writing in the signature 
book, “ W, special guardian of S.” Later 
W surrended the certificate and asked for 
one made out to him as special guardian. 
This was done, and W afterwards drew 
out the money and misappropriated it. 
The trust company was held liable to the 
infant S. Among other reasons, because 
the trust company had notice that the 
owner of the certificate was an infant and 
could not, of her own power, constitute 
an agent tocollect the amount. Any au- 
thority to withdraw the deposit must 
have proceeded either from some ap- 
pointment as guardian or some order of 
court. Had inquiry been made, and W 
required to produce the order of court 
which constituted his authority, it would 
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have shown he was directed to make the 
deposit to the credit of S, and was not 
permitted to withdraw upon it without 
special order of court. 

In addition, it has been held in more 
than one case, where B deposits A’s money 
in bank, naming A as depositor, B has no 
implied authority to draw on the account. 
The bank has notice that the money is 
A’s, not B’s, and if it pays it out on B's 
order, signed ‘‘ A by B,” it will be liable 
to the owner A, in the event of misappro- 
priation. See Honig v. Bank, 73 Cal. 
464; Kerr v. Peoples Bank, 158 Pa. 305. 

Reasoning from these cases, when a 
Colorado administrator deposits money 
of an estate in bank, the bank has notice 
that the power of control and disposition 
—equivalent to ownership in the above 
cited cases—is not in the administrator 
but in the court, and this notice, it seems 
to us, would make the bank liable to the 
estate in every case where it paid the ad- 
ministrator’s checks, without order of 
court, which turned out to be misappro- 
priations. 

Administrators generally have the full 
power to pay away and distribute estate 
money, and payments of administrators’ 
checks, ordinarily, may be safely made, 
without liability should they be misappro- 
priations (Safe Deposit & Trust Co. v. 
Diamond National Bank, Pa., supreme 
court, 1900; 17 B. L. J. 92) but Colorado 
administrators are shorn of this power, 
and are agents with strictly limited pow- 
ers, which the banks are bound to know. 
Payments of their checks without order 
of court are therefore perilous. 


Presentment of Note At Bank After 
Doors Closed For the Day. 


MOUNT VERNON, N. Y., June 6, 1903. 
Editor Banking Law Journal : 
Dear Sir:—I am much interested in your 
Article XIV., and would like to ask if it is abso- 
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lutely necessary for the notary to present an 
item for payment to some person at the place 
where it is payable? I imagine’ that it often 
happens that the place is closed when the notary 
reaches there, as, for instance, a notary of a 
down-town bank presenting an, item at a bank 
in Harlem. If he tries the door and fails to vet 
in, is that a legal presentation ? 
Yours respectfully, 
NOTARY. 

We do not think the presentment 
would be sufficient where the notary tries 
the door and fails to get in. Section 135 
of the Negotiable Instruments Law pro- 
vides: 

Where the instrument is payable at a 
bank, presentment must be made during 
banking hours unless the person to make 
the payment has no funds there to meet 
it at any time during the day, in which 
case presentment at any hour before the 
bank is closed on that day is sufficient. 


Under this it would seem that unless 
the notary goes to the bank before the 
doors are closed, he cannot make a _ valid 
demand or protest upon which to hold 
indorsers; although if presentment had 
been made earlier in the day, during 
banking hours, before the note was placed 
in the hands of the notary, this would be 
a sufficient presentment upon which to 
give notice of dishonor which would bind 
indorsers in all cases except foreign bills 
of exchange which require protest. 

In Bank of Syracuse v. Hollister, 17 
N. Y., 46, a note payable at the Bank of 
Utica where the maker had no funds was 
delivered after banking hours to the bank’s 
teller, who was a notary, at the latter’s 
dwelling house. He went to the banking 
house and finding the outer door locked, 
made a demand of payment of himself as 
the paying officer of the bank at the 
bank’s door. The court held in this case 


that it was a sufficient presentment to 
charge an indorser, reasoning that the 
teller was the very officer to whom the 
note should have been presented during 
banking kours; he had knowledge that 
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the maker had no funds; and had he un- 
locked the door and entered the building 
the demand would have been sufficient 
under the rule that ‘‘ although present- 
ment is made after business hours, it will 
be sufficient if the proper person be found 
at the place to give an answer;” hence 
what he did was sufficient to satisfy the 
condition upon which the indorser was to 
become liable, as entering the bank would 
have been a mere idle ceremony. 

You will find in the Journat for April 
1898 a discussion of this question in the 
light of the decisions in which we showed 
the early rule to be that presentment after 
banking hours was insufficient to hold in- 
dorsers; but that this was modified so 
that if, after banking hours, the holder 
found the bank open and an officer pres- 
ent authorized to answer ‘‘no funds, ” 
the demand was sufficient to hold the in- 
dorser, this modification, however, be- 
ing limited to cases where during the day 
the maker had no funds in bank applica- 
ble to the note. This, it 1s seen, is the 
rule provided by section 135 of the Nego- 
tiable Instruments Law. 


Indorsement By Attorney. 


NEW YORK, June 10, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—If a check is indorsed John 
Johnson by William Jones, attorney, and is then 
indorsed by the Bankers’ Trust Co., and the 
Hanover National Bank puts its stamp on it 
“ Guaranteed,” does that hold ali the indorsers, 
including John Johnson ? TELLER. 

The simple answer is this: If John 
Johnson’s indorsement has been made 
without authority he of course cannot be 
held or bound, no matter who guarantees 
it. The subsequent indorsements war- 
rant the authority and capacity of William 
Jones to indorse for John Johnson and 
if this warranty is broken, the two sub- 
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sequent indorsers are liable to the drawee, 
if it is compelled to pay the money over 
again, and the first indorser after John- 
son is liable to the second. Assuming 
that Johnson isthe owner of the instru- 
ment and the purported indorsement by 
him through attorney is unauthorized, he 
has several remedies open to him. He 
can collect the proceeds from those who 
have received it without authority, or he 
can look to the drawer, after demand and 
protest upon a copy; and when the draw- 
er makes the check good to him, the bank 
which paid it must make it good to the 
drawer, having recourse, as said before, 
upon the indorsers subsequent to the un- 
authorized one. And in sucha case where 
William Jones signs without authority, 
he is also liable personally under section 
39 of the Negotiable Instruments Law. 

You will find an interesting case of un- 
authorized indorsement published in the 
JourNat for January 1903 at page 43, 
decided by the Supreme Court of Illinois, 
which is somewhat similar to this. A 
check was made payable to a manufac- 
turing corporation and was indorsed in 
its name by its superincendent without 
authority. He negotiated it to another 
and the latter deposited it in bank. It 
was first certified, then paid by the drawee. 
The dirawee was compelled to pay the 
money again to the payee as the agent 
absconded and did not account for the 
money to his principal. 


Notice of infirmities. 





, N.C, June 7, 1903. 
Editor Banking Law Journal : 

Dear Sir:—Can you inform me what States 
have construed section 56 of the Negotiable 
Instruments Law regarding what constitutes 
notice of infirmities in a note, or defect of title, 
to the purchaser of it ? 


ATTORNEY. 


The Supreme Court of Washington have 
construed this section (95 of the New 





| 
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York Act) in the case of McNamara v. 
Jose, published in the Banxinc Law 
JouRNAL for June 1902 (See page 405). 
There is a case also pending under the 
section, we understand, in Wisconsin. 


Negotiability of Judgment Notes. 


NEW CASTLE, PA., June 3, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—Will you kindly state through 
the columns of the JOURNAL whether a judg- 
ment note under the Negotiable Instruments 
Law is negotiable or not? SUBSCRIBER. 

The ordinary form of judgment note 
used in Pennsylvania has been substan- 
tially as follows: 





Sah ee tatarsa nel , 190 
ky ere months after date I promise to 
(Ee ee eee eee | ae or order at | 
ME PRR ror aera ee ee ee Dollars, 
without defalcation, value received, waiving 
inquisition and exemption. And I empower 
| any attorney of any court of record within the 
United States to appear for me and confess 
judgment against me, for above sum with the | 
| above waivers, costs of suit, release of errors, | 

and five per cent. attorney’s commission. 








Under the above form of note, the 
holder could enter judgment thereon be- 
fore maturity, which was frequently done 
in order to obtain a lien on real estate; 
but the note was not a negotiable instru- 
ment. 

When the Negotiable Instruments Law 
came to be enacted in Pennsylvania it 
contained a provision that the negotiable 
character of an instrument, otherwise 
negotiable, is not affected by a provision 
which ‘‘authorizes a confession of judg- 
ment if the instrument be not paid at 
maturity.” 

Many bankers after the adoption of 
this law came to the conclusion that this 
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provision made judgment notes similar to 
the above, negotiable, changing the judi- 
cial law which formerly existed under 
which they were held not negotiable. 
But the Act only makes negotiable those 
notes which come within its terms, namely, 
a note which authorizes confession of 
judgment after it becomes due if the in- 
strument is not paid at maturity. 

The Supreme Court of Wisconsin has 
expressly so held in a case which came 
up under the Negotiable Instruments Law 
of that state—thata note which contains 
a clause under which judgment can be 
entered upon it at any time after its date, 
whether due or not, is not negotiable, as 
it does not come within the terms of the 
Act; that its time of payment depends 
upon the whim or caprice of the holder 
and is absolutely uncertain, 


Deposit of John Smith, Trustee. 


THE HOME NATIONAL BANK, /} 
ELGIN, ILLINOIS, June 5th, 1903. \ 


Editor Banking Law Journal: 

DEAR SIR:—To what extent, if any, are we 
responsible for the disbursement of Trust Funds 
deposited with us? This matter has been cov- 
ered in some number of the BANKING LAW 
JOURNAL, which I have taken for years, but I 
have been unable to find it, and would much 
appreciate your kindness in giving me the infor- 
mation. This is the case: John Smith deposits 
trust money in name of John Smith, Trustee, 
and later draws it out and deposits it in his 
personal account. Can the bank be held res- 
ponsible ? Thanking you, I am, 

Yours truly, 
WILSON H. DOE. 


Probably the article you refer to is the 
one published in the JouRNAL for January 
1898 at page 5 upon “ Deposit Accounts 
with Trustees and other Fiduciaries.” 

Generally speaking, John Smith who 
deposits trust money in his name as 
trustee has the power to draw it out and 
re-deposit it in his personal account and 























check ‘it out of the latter, without the 
bank being in any way responsible. It 
is only where the bank has notice or 
knowledge that John Smith is misappro- 
priating the trust money that its payment 
of his check would render it liable to the 
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estate; and of course, the mere fact that 
the money was originally put in by John 
Smith as trustee would be sufficient notice 
to the bank that it was trust money to 
prevent the bank from applying it upon 
an individual debt of John Smith. 





CURRENCY REFORM. 


At a meeting of the Chicago Bankers’ Club 
held the last week in May, Lyman J. Gage, 
former Secretary of the Treasury, and now 
President of the United States Trust Company, 
of New York, delivered an address in which he 
urged the Chicago bankers to take some steps 
looking toward a more elastic currency. He 
said in part: 

“ Bank ledgers, checks, drafts and bills of ex- 
change are the instruments which do more than 
8o per cent. of the work of exchanges, but they 
are entirely ineffective, as applied to the remain- 
ing 20 per cent. devices 
included in the 80 per cent., of the exchanges 
will not pay wages upon the sea and in the 
mills and factories, nor will they answer the 
many small uses of domestic life. 

“What is neéded here is not a registered cur- 
rency, Which can be transferred only by act of 
writing, but a ‘bearer’ currency, which passes 
without question or formality. We have silver 
certificates and bank notes, but we do not have 
them in any quantity properly related to the 
work which currency is required to perform. 


The checks and other 


This is because of the law which requires a 
pledge of security, in the hands of a trustee, as 
a condition precedent to their issue and because, 
according to the price of bonds in Wall street, 
their issue may bring in a loss instead of a gain 
to the issuing bank. 

“IT would suggest that a modification in our 
laws, which will permit the banker to give out 
his notes as evidence that the holder thereof 
has the right to draw money from him, will 
bring those who require the use of such a form 
of bank obligation into a parity of opportunity 
and advantage with those who can utilize, 
through checks and drafts, the obligation of the 
banker, expressed by a mere credit on his 
books.” 

On motion of James B. Forgan, President of 
the First National, the chair appointed John J. 
Mitchell, J. B. Forgan, James H. Eckels and E. 
A. Hamill, members of the club’s clearing house 
committee, as a committee to watch movements 
along the line of currency reform and to advance 
those which seemed practical. 





THE 


The fifth annual edition of the Directory of 
Directors in the City of New York, published 
by the Audit Company, New York, 43 Cedar 
street, was issued on April 1, 1903. The direct- 
ory contains an alphabetical list of directors or 
trustees with New York City addresses, followed 
by the names of the companies with which each 
is connected; and an appendix consisting of 
selected lists of corporations in banking, insur- 


DIRECTORY 


OF DIRECTORS. 


ance, transportation, manufacturing and other 
lines of business, alphabetically arranged, ac- 
companied in each case by the names of the 
Company’s principal officers and all its directors 
The work is* handsomely bound 
It is a very useful, 
The 


or trustees 
and contains 1124 pages. 
and to many, an invaluable compilation. 
price is three dollars. 
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THE EXPORT 


Cotton is still king in the export records 
of the United States, and its record in 
the present year is likely to surpass that 
of any preceding year. The value of 
raw cotton exported in the 11 months 
ending with May is, according to the 
preliminary figures of the ‘Treasury 
Bureau of Statistics, $308,747,095, which 
is five million dollars in excess of the 
highest 11 months’ record ever hereto- 
fore made. The highest 11 months fig- 
ures recorded by this preliminary state- 
ment in earlier years were for the 11 
months ending with May, tgor, when the 
total stood at $303,497,517. Should the 
June figures equal those of June in the 
immediately preceding years the total 
for the fiscal year would be 317 million 
dollars, or 4 million dollars in excess of 
the banner year1gor. The quantity ex- 
ported this year is not as great as that of 
the years 1898 and 1899, but owing to 
the higher prices received the value is 
very much greater than that of those 
years, and, as already indicated, larger 
than that of the corresponding months 
of any preceding year. The total quan- 
tity exported in the 11 months ending 
with May, according to the preliminary 
statement, is 3, 481, 353,287 pounds, against 
3,209,621,478 pounds in the correspond- 
ing months of 1go1, when the value was 
but five million dollars less than at the 
present time, and 3,721,310,000 pounds in 
11 months of 1898, when the value was 
but $222,414,180. ‘Thus the total quan- 
tity at the present time is 240 million 
pounds less than that of the corres- 
ponding 11 months of 1898, but the value 
is 86 million dollars in excess of the value 
for the corresponding period of that 
year. The average price per pound of 
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the cotton exported, determined by divid- 
ing the number of pounds into the value 
stated by the Bureau of Statistics records, 
is, for the 11 months ending with May 
1903, 8.87 cents, and for the 11 
ending with May 1898, 5.97 cents. 

Comparing the total values of cotton 
exported with those of preceding years, 
it may be said that 1903 seems likely to 
show the largest total value in raw cotton 
exports of any year in the history of our 
commerce. In 1848 the total value of 
raw cotton exported was, in round terms, 
62 million dollars; in 1860, 192 million; 
in 1870, 227 millions in paper, but 184 
millions stated in gold; in 1880, 211 mil- 
lions; in 18g0, 250 millions; in 1900, 242 
millions; in 1901, 313 millions; and, as 
already indicated, seems likely to be, for 
1903, 317 millions. 

Meantime the value of cotton exported 
in manufactured form has also increased, 
and will make its highest record in the 
present fiscal year. The total value of 
cotton manufactures exported in the 10 
months ending with April is $27,932,559, 
indicating that the total for the full fiscal 
year will probably be about 34 millions, 
against 33 millions in 1902, 24 millions 
in 1900, 10 millions in 1890, 10 millions 
in 1880, and 4 millions in 1870. 

At the same time the cotton manufac- 
turers of the United States have increased 
and are still increasing their consumption 
of cotton both from our own fields and 
from abroad. The total number of bales 
taken by the mills of the United States 
last year for the first time passed the 
4,000,000 line, the figures being 4,083,000 
bales, against 3,644,000 in 1900; 3,325,000 
bales in 1890; 1,795,000 bales in 1880; 
and 857,000 bales in 1870. 


months 
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BRANCH BANKING 


BRANCH BANKING 


There is evidenced in Philadelphia, and 
possibly in some of the other leading 
cities in Pennsylvania, a growing desire 
on the part of some of the banks or trust 
companies organized under the laws of 
the state, to establish branches in the 
same city, as is being done in the city of 
New York under legislative authority. 
The Commissioner of Banking, Frank 
Reeder, in his annual report for the year 
1902, has this to say upon the subject of 
branch banks : 


‘* There seems to be among the institu- 
tions subject to the supervision of this 
Department a growing disposition to es- 
tablish branch banks or agencies. There 
is at present no express legal warrant for 
the establishment of such branches, but 
many of the banking institutions insist 
upon their right to do so. The only pro- 
vision of law, relating to this subject, 


now upon the statute books is found in 
the banking act of 1850, and this is claim- 
ed by many to be no longer a valid stat- 


ute. While the Department cannot join 
in this view, and although its position has 
been twice sustained by formal opinions 
rendered by the Law Department of the 
State, it would seem essential, both on 
the grounds of public policy and for the 
purpose of quieting all doubt on this im- 
portant subject, that a bill should be pass- 
ed by the Legislature, which in clear terms 
would forbid the establishment or mainte- 
nance of any such branch institutions.” 


The Banking Law of 1850, above re- 
ferred to, expressly prohibits the estab- 
lishment of branches ; but the validity of 
this statute being questioned, the Com- 
missioner, it is seen, recommended the 
enactment of a law which would set the 
matter at rest by forbidding the establish- 
ment and maintenance of branch institu- 
tions. No legislation, however, on the 
subject of branch banks was enacted at 
the last session of the Legislature, as we 
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IN PENNSYLVANIA. 


are informed by the present Commissioner 
of Banking, Mr. Robert McAfee. 

There is one institution, however, in 
the city of Philadelphia, which is now 
operating two branches under claim of 
legal right, namely, the Western Saving 
Fund Society. Concerning the right of 
this institution so to do, the following 
opinion rendered in January, 1903, by the 
then Attorney-General, John P. Elkin, 
may prove of interest : 


OFFICE OF THE ATTORNEY-GENERAL, 
HARRISBURG, Pa., Jan. 19, 1903. t 
Hon. Frank Reeder, 
Commissioner of Banking. 

Sir :—There has been pending in this 
Department for some time an application 
by the Commissioner of Banking for an 
opinion on the question of the right of 
the Western Saving Fund Society of Phila- 
delphia and other banking institutions in- 
corporated under the laws of Pennsyl- 
vania to establish branches in the city or 
county where such institutions are located. 

It is clear to me that a banking institu- 
tion, incorporated under the laws of our 
State, must have a fixed place for the 
transaction of its business. It is also 
apparent that it was the intention of the 
Legislature to confine the business of 
such banking institutions to one place. I 
cannot find any authority for a bank, with 
its location fixed, undertaking to widen 
the scope of its banking privileges by 
creating one or several branch offices at 
different points, either in the city or 
county where the principal banking insti- 
tution is located. It is my opinion that 
such institution does not have this privi- 
lege conferred upon it by our Acts of 
Assembly. 

I will not undertake, however, to pass 
upon the question of the right of the 
Western Saving Fund Society to do busi- 
ness in the manner claimed by this in- 
stitution. Inthat particular case it ap- 
pears that said Society had its original 
charter amended by the Court of Com- 
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mon Pleas of the county of Philadelphia 
in 1902. Thecourt wherein the applica- 
tion was made and amendment grant- 
ed gave this Society the right to estab- 
lish branch offices in the city of Philadel- 
phia. It seems to me, therefore, that 
this question cannot be raised collaterally 
in a proceeding asking for an opinion 
from the Attorney General. The courts 
having already passed on the application 
of said Society, and it having acted under 
the authority conferred by the decree of 
the court, I do not feel warranted in giv- 
ing an opinion upon the question involved 
in this collateral way. If there is doubt 
about the correctness of the position 
taken by the court, the whole question 
can be raised by a proper proceeding in- 
stituted in the courts. 
Very respectfully yours, 
(Signed) Joun P. ELKin, 
Attorney General, 

From this opinion it appears, that there 
is no authority under the existing statute 
law of Pennsylvania for any bank or trust 
company in the State toestablish branches; 
and in a particular case where a county 
court gives such a grant of power, the 
Attorney-General abstains from giving 
an opinion upon the power of the court 
so to do, but points out that if doubt 
exists upon the subject the question is 
one for higher judicial determination. 

Chartered powers of banks are so ex- 
clusively a matter within legislative prov- 
ince that it seems strange indeed that 
they should flow, in any case, from the 
judiciary; but if it is practicable for one 
institution to operate branches under 
such a grant of power, without hindrance, 
the way is certainly open to others. The 
whole subject of branch banking is one 


THE Indiana Bankers’ Association will hold 
their seventh annual convention at South Bend, 
Indiana, Wednesday and Thursday, September 
gand ro. It is expected that this convention 
will be a red letter one in the history of the asso- 
ciation, as splendid entertainment is promised 
by the bankers of South Bend. The officers of 
the association are: President, R. L. O’Hair, 
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upon which opinions widely conflict as to 
its sound policy and advisability. What 
ever may be said of the merits or de- 
merits of asystem of banks, with branches 
extending throughout the entire country, 
as distinguished from a system of inde- 
pendent banks, the sentiment is growing 
in favor of such a system of banks with 
branches limited to the confines of a 
single city. Inthe city of New York such 
a system is now in operation, having been 
sanctioned by the legislature of the state. 
Chapter 410 of the laws of 1898 provides: 
‘*No bank in this state, or any officer or 
director thereof, shall open or keep an 
office of deposit or discount other than 
its principal place of business, except 
that any bank located in a city of over 
1,000,000 inhabitants, according to the 
last state or federal enumeration, and 
whose certificate of incorporation shall 
so provide, may open and keep one, or 
more branch offices in such city for the 
receipt and payment of deposits and for 
the making of loans and discounts to the 
customers of such branch offices only; 
provided, however, that before opening 
any branch office the approval in writing 
of the Superintendent of Banks shall be 
first obtained, and no loans or discounts 
shall be made except such as may have 
been previously authorized by the Board 
of Directors.” And the Act provides a 
penalty for its violation. 

We look for further agitation of this 
subject in Pennsylvania and legislative 
provision in accordance with the prevail- 
ing sentiment. 


President Central National Bank, Greencastle; 
Vice-President, Walter W. Bonner, Cashier 
Third National Bank, Greensburg; Chairman 
Ex. Com. A. G. Lupton, Cashier Blackford 
County Bank, Hartford City; Treasurer, C. E. 
Coffin, President Central Trust Company, 
Indianapolis; and Secretary, Andrew Smith, 
Asst, Cashier American Nat. Bank, Indianapolis. 
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RECENT BANKERS’ CONVENTIONS, 


ALABAMA. 


; of the Alabama 
Bankers’ Association was held at the Hotel 
Hillman, Birmingham, May 22 and 23d. J. W. 
Whiting, President of the Association, made the 
annual address. Trusts and Combinations 
were discussed by L. B. Farley, of Mont- 
gomery. Hon. Geo. H. Parker of Cullman, 
spoke upon bills before the present legislature of 
interest to bankers, and Alfred Proskauer, of 
Mobile, read a paper on “ The Bill of Lading 
and its Relation to Banking Transactions.” On 
the second day, addresses were made on “Fruit 
Companies ” by Chappell Cory of Birmingham; 
on “Relation of Banks and Insurance ” by Lloyd 
D. Batre of Mobile, and on “ Bank Organization 
and Discipline" by W. P. G. Harding, of Bir- 
mingham. The officers for the ensuing year are: 
President, T. O. Smith of Birmingham; Vice- 
President, L. B. Farley, of Montgomery; Secre- 
tary and Treasurer, E, J. Buck, of Mobile. 


The annual convention 


KANSAS. 

The sixteenth annual convention of the Kan- 
sas Bankers’ Association was held at Topeka 
on May 27th and 28th. The delegates were 
welcomed to Topeka by Gov. Wm. J. Bailey. 
The annual address was delivered by the Presi- 
dent of the Association, James T. Bradley of 
Sedan. Major Calvin Hood of Emporia had 
for his subject “* Reminiscences of Kansas Bank- 
ing,’ and Congressman W A.Calderhead address- 
ed the convention onthe Currency question. The 
best class of investments for the average Kansas 
bank was discussed by C. C. K. Scoville, of 
Seneca. Eaward P. Moxey, Special Auditor of 
the U. S. Treasury, discussed the subject of 
safeguards against defalcation, and Hon. Scott 
Hopkins, of Horton, made some extended re- 
marks upon Bank Advertising. The State Bank 
Commissioner, Hon. Morton Albough, described 
the injudicious banker, and told the Convention 
how to control him, and Myron A. Waterman 
of Kansas City, Kansas, discussed the Money 
Order Business and how to compete with the 
Post Office and Express Companies in that direc- 


tion. Some legal questions in banking were dis- 
cussed by Judge Frank Doster, of Topeka, and 
Judge C. T. Granger, of Wichita, addressed the 
Convention upon “The Value of Legal Knowledge 
in Banking.” Mrs, Ella Demoret of Pretty 
Prairie spoke of the Woman in Banking. The 
following officers were elected for the ensuing 
year: President, G. W. McKnight, of Junction 
City; Vice-President, J]. B. Adams, of El Dor- 
edo; Secretary, C. L. Brokaw, of Kansas City, 
Kansas; Treasurer, J. N. McDonald, of Cha- 
nute. 


MISSOURI. 


The thirteenth annual convention of the Mis- 
souri Bankers’ Association was held at the 
Olympic Theatre, St. Louis, on May 20th, and 
21st. The bankers were welcomed by J. C. Van 
Blarcom, President of the St. Louis Clearing 
House and the welcome was responded to by 
W. A. Rule, Cashier of the National Bank of 
Commerce, Kansas City. 

In his annual address, President C. O. 
tin reviewed the principal events of note since 
the last convention, namely: the stringent con- 
dition of the money market, produced by the un- 
precedented demands of the commerce of the 
nation upon its banking power and the conse- 
quent high rates of interest prevailing in the 
principal financial centers of the country; the 
strike among the anthracite coal miners which 
resulted in considerable damage to business 
during its continuance; the anti-trust movement 
on the part of the Roosevelt administration; and 
the decision of the Federal Court at St. Paul 
defining the law bearing onthe right to con- 
solidate competing lines of railway, and partic- 
ularly applicable to the consolidation of the 
Burlington and Northern Pacific lines. Presi- 
dent Austin reviewed present conditions in de- 
tail and the prospects for the future. 

The report of the Secretary, E. D. Kipp, 
discussed the group meeting of the Association, 
the correspondence of the Secretary's office and 
detailed the protective work done during the 
past year. 

Following the report of Treasurer H. M. 


Aus- 
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Rubey and reports from group Chairmen, W. 
S. Woods, President of the National Bank of 
Commerce of Kansas City addressed the Con- 
vention, suggesting an emergency currency by 
the utilization of Clearing House certificates. 

Addresses were made by Hon. Sam. B. Cook, 
ex-Secretary of State, and ex-Governor David 
R. Francis. 

W.L. Moyer of New York discussed how 
foreign commerce affects the American banker, 
and Walker Hill of St. Louis made an interest- 
ing address upon “ Signs of the Times,” speak- 
ing of trust companies, asset currency, branch 
banking, double headed accounts, Clearing 
House rules, boodling, panics, capital and labor. 

J. B. Thomas, of Albany, Missouri, Chairman 
of the Legislative Committee, reported upon the 
Committee’s work during the past year. Among 
other subjects of Legislation, the Committee 
caused to be introduced the Negotiable Instru- 
ments Law, which was defeated when it came 
toa vote. The defeat he ascribed to the in- 
ability of the ordinary members to take the time 
to investigate it. 

J. D. Allen of Butler, Missouri, discussed the 
trust problem; Frank Sheetz of Chillicothe, the 
Country Banker. 

The following resolution regarding bank clerks 
was adopted: 

Whereas, there exists in the cities of St. Louis 
and Kansas City, Chapters of an organization 
styled the American Institute of Bank Clerks, 
whose membership consists of cfficials and em- 
ployees of banks, trust companies and other 
financial institutions; and 

Whereas, the purpose of said organization is 
the educational advancement of its members in 
financial and economic matters; and 

Whereas, said organization has proven its 
worthiness through three successive years and 
showed the strongest evidence of a continuance 
of its good influence; therefore be it 

Resolved, by the Missouri Bankers’ Associa- 
tion, in convention assembled in St. Louis, on 
this twentieth day of May, 1903, that the Ameri- 
can Institute of Bank Clerks and the Chapters 
of said Institute existing in Missouri are, and of 
right ought to be, recognized as worthy of the 
full moral support of this Association; and that 
the ends of the organization be furthered and 
its labors encouraged by the Association and its 
individual members. 
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The officers elected for the ensuing year are: 
President J. S. Calfee of Windsor; Vice-Presi- 
dent, Harry M. Rubey of Macon; Secretary E. 1D. 
Kipp of Butler; Treasurer, S. R. Nelson, Chilli- 
cothe. 


GROUP VIIL, NEBRASKA BANKERS. 


The annual session of Group 8 of the Neb- 
taska Bankers’ Association was held at Craw- 
ford on May 28th. The following resolution 
was unanimously adopted : 

Be it resolved by the bankers of Group No. 8, 
Nebraska Bankers’ Association, that we are 
opposed to the passage of any laws looking to- 
ward the establishment of a system of branch 
banks or the issuance of currency secured in 
any manner other than by Government bonds. 
That the Secretary forward a copy of this reso- 
lution to Hon. M. P. Kinkaid, Congressman, 
and the Senators, Dietrich and Millard. The 


officers elected were: President J. W. Weipton, 
Ogalalla; Vice-President, C. A. Minick, Craw- 
ford; Secretary, W. B. McQueen, Hay Springs. 


WEST VIRGINIA. 


The West Virginia Bankers’ Association held 
its tenth annual Convention at Parkersburg on 
June 3d and 4th. The annual address was 
made by President J. D. Baines, of Charleston, 
who urged conservatism in dealing with the 
currency question. He said we have had Fow- 
ler Bill No. 1, Fowler Bill No. 2, the Aldrich 
and other Currency Bills; that asset currency, 
elastic currency and other like terms have 
gained admittance into the banker’s vocabulary, 
and that plans for reforming the currency have 
been suggested which are evidently based upon 
a generalization of too few facts. Every one 
has a theory as to how the currency should be 
managed; bankers’ conventions are delivering 
themselves of utterances upon the subject; public 
sentiment is beig manufactured looking to 
some sort of a change, and he feared that 
Congress will catch up the song and reel off 
some improvident legislation. He urged the 
necessity of care and conservatism in the con- 
sideration of such a widely important matter. 
A special feature of the Convention was the 
evening session at which Ex-Comptroller Dawes 
spoke upon the subject of branch banking and 
asset currency, Opposing both as at present 
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proposed, but favoring an emergency circula- 
tion. Hon. J. J. Coniff, of Wheeling, spoke of 
the evils, and urged the repeal of the present 
Bankruptcy Law. The new officers elected 
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are: President, Robt. L. Archer, of Funtington; 
Secretary and Treasurer, C. T. Hiteshew, of 
Parkersburg. 


THE EQUITABLE TRUST COMPANY OF NEW YORK. 


ALVIN W. KRECH, 


The election of Alvin W. Krech to the presi- 
dency of the Equitable Trust Company as the 
successor of William T. Cornell, resigned, is an 
exercise of wise judgment by the directors of 
that corporation. Mr. Krech has had a most 


successful business career and possesses, in- 


marked degree, the qualifications necessary for 
the proper management of a great financial cor- 
poration. He became prominent in the finan- 
cial world several years ago through his work 
in the reorganization of the Union Pacific, 
Baltimore and Ohio, Wheeling and Lake Erie, 
and other corporations, which work he prose- 
cuted with great ability and carried out to a 
successful issue. 

Since 1899 Mr. Krech has been Vice-Presi- 
dent of the Mercantile Trust Company of New 
York, which position he resigned to assume the 
presidency of the Equitable !trust Company. 
He has been a director of the Mercantile Trust 
Company since 1896 and is now, and has_ been 
for a number of years, also a director in a num- 
ber of financial, railroad and industrial corpor- 
ations. His broad experience in almost all lines 


THE CENTENNIAL OF THE 
The Merchants National Bank of the City 
of New York has commemorated its first century 
of existence by the publication of a hand- 
some volume, containing a history of the bank 
compiled from official records, at the request of 
the directors, and containing numerous por- 
traits and illustrations. Among the interesting 
features is a map of the city of New York in 
1803 and numerous views of streets and _build- 
ings as they appeared at various times during 
the past century. The work has been written 
by Philip G. Hubert, Jr. It contains as a 
frontispiece the portrait of Oliver Woicott, first 


PRESIDENT. 


of corporate work, and in the financial 
field, makes him especially fitted for his new 
duties. 

The Equitable Trust Company of New York 
is closely affiliated with the Equitable Life As- 
surance Society and is to day one of the largest 
and strongest trust companies in the United 
States. Its board of trustees is representative of 
nearly every large interest identified with great 
enterprises in all sections of the country. 

Probably the best indication of the progress 
made by the Equitable Trust Company is shown 
in the increase in its deposits for the period of 
five months from December 31, 1902 to June 
3rd of the present year. On the first named 
date the deposits were $13,615,017; on June 
3rd they aggregated $21,843,222, an increase of 
over sixty per cent. 

The officers are: Alvin W. Krech, President, 
James H. Hyde, Vice-President, Lawrence L. 
Gillespie, Vice-President, Frederick W. Fulle, 
Secretary and Treasurer, Lyman Rhoades, Jr., 
Assistant Secretary, H. M. Walker, Assistant 
Treasurer. 


MERCHANTS’ NATIONAL BANK. 


President of the Bank. It is divided into ten 
chapters, beginning with a history of the bank’s 
organization and including the Articles of Asso- 
ciation drawn up by Alexander Hamilton It 
describes the mercantile and social conditions 
of the city at the beginning of the century and 
the business cf banking in 1803 when the bank 
was established. The bank paid its first divi- 
dend November 30, 1803 and in its entire his- 
tory has never skipp-d a dividend. The book 
is of intense interest and of extreme value, not 
only as a history of the bank but of the entire 
city. 
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THE PROPOSED 


The details of the plan to consolidate the 
National Bank of Commerce in New York and 
the Western National Bank of the United 
States have been made public in an announce- 
ment to the stockholders of the National Bank 
of Commerce. The capital stock of the Na- 
tional Bank of Commerce will be increased from 
$10,000,000 to $25,000,000. Of the increased 
capital stock amounting to 150,000 shares, a 
total of 125,000 shares will be used to acquire 
the assets of the Western National Bank after 
that bank has increased its capital to $12,500,000 
and its net assets shall be approximately equal 
to $5,000,000 over and above such increased 
capital stock and all liabilities. 

The remaining 25,000 shares will be offered 
to the stockholders of the National Bank of 
Commeree at $140 a share to the extent of 25 
per cent. of their holdings on July 25, 1903. 
Upon the completion of the merger shareholders 
of the National Bank of Commerce will receive 
a cash dividend of 50 per cent. at least, and 
possibly more. A special meeting of the stock- 
holders of the National Bank of Commerce is 
called for Aug. 5 to ratify the various details 
and vote to increase the capital. 

The letter to the shareholders says: 

In order to effect such merger it is proposed 
that the capital stock of the National Bank of 
Commerce in New York shall be increased from 
$10,000,000 to $25,000,000 by the issue of 
150,000 additional shares; that of such additional 
capital stock 125,000 shares may be used to 
acquire the assets of the Western National 
Bank of the United States in New York, after 
the capital stock of that bank shall have been 
increased to $12,500,000 and its net assets 
shall be approximately equal to $5,000,000 over 
and above such increased capital stock and all 
liabilities; and that the residue of such addition- 
al capital stock, to wit, 25,000 shares, shall be 


offered to the shareholders of this bank for sub- 
scription to the extent of 25 per cent. of their 
holdings on July 25, i903, at $140 per share. 
In the event of the approval of the increase of 
the capital stock of this bank and of its use as 
above proposed transferable warrants represent- 
ing shareholders’ rights to subscribe to the in- 
creased capital stock to the extent of 25 per 
cent. of their respective holdings, at $140 per 
share, will be issued to every shareholder of this 
bank of record on July 1903, and a cash 


or 


25, 


dividend of at least 50 per cent. will be paid to 
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BANK MERGER. 


all shareholders of this bank of record on 


that 


date upon the completion of the merger; and if 


it shall be ascertained that such dividend may 
be increased, then such larger dividend as the 
board of directors shall then determine to be 
justified by the condition of the assets of this 
bank will be paid to all such shareholders. Of 
course, the payment of any such dividend is 
conditional upon and can be made only as part 
of the consummation of the plan in its entirety. 
The effect of the proposed merger and con- 
solidation will be to provide for the National 
Bank of Commerce in New York as so enlarged a 
capital of $25,000,000 and surplus of $10,000,000. 
The board of directors recommends to the 
shareholders promptly to avail themselves of 
this opportunity to increase the capital and sur- 
plus of the National Bank of Commerce in New 
York and to acquire the good-will, business and 
assets of a financial institution so active, pros- 
perous and important as the Western National 
Bank of the United States in New York. 
Accordingly you are requested to sign and to 
return in the enclosed envelope the accompany- 
ing form of proxy, conferring your authority to 
call a shareholders’ meeting, to cause your stock 
to be voted to authorize such increase of capital 
stock and provide for its use as above proposed. 
As the meeting will not be held until thirty 
days after the holders of one-fourth of the capi- 
tal stock shall have requested its call, you will 
observe the desirability of your prompt reply. 
By order of the board of directors. 
JosEPH C. HENDRIX, President. 
WILLIAM C, DUVALL, Cashier. 


The resolutions of the directors adopted, pro- 
vide among other things: 


That Article V. of the articles of association 
should be amended so as to provide that the 
number of directors of this bank shall be not 
less than nine (9) nor more than forty-eight (48), 
as from time to time the bylaws may prescribe and 
that inthe event of the consummation of the 
proposed increase of capital and of the proposed 
merger and consolidation the board be author- 
ized thereafter to make such payments and such 
allowance or adjustment of compensation or 
salaries as the board may deem expedient to 
Officers retiring in order to accomplish the pro- 
posed merger and consolidation and for the ex- 
penses of carrying the same into effect. 

The form of proxy is as follows: 


The undersigned hereby appoints Elbridge 
T. Gerry, Edwin D. Morgan, Wilhelmus Myn- 
derse, Robert H. McCurdy and Edward J Ber- | 
wind, jointly and not severally, to act as attor 
neys and proxy of the undersigned at such 
special meeting or at any adjournment thereof. 
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Alfred J. McGrath, and Augustus J. Corby, 
have been appointed assistant cashiers of the 
National Shoe and Leather Bank. 

Mr. McGrath has, for a number of years, had 
charge of the out-of-town business of the Bank 
of New York N. B. A. and his ability as a bank- 
er and extensive acquaintance throughout the 
country attracted the attention of President 
Moyer. Both Mr. Moyer and Mr. McGrath are 
to be congratulated upon the alliance. 

Mr. Corby, the other new assistant cashier, has 
been in the employ of the Shoe and Leather for 
sixteen years, and his advancement to an official 
position in recognition of his services is well 
merited. 


A very interesting ceremony took place in 
the board room of the Bowery Savings Bank 
on May II, 1903, when Mr. William H. Par- 
sons. the longest in office of any of the trustees 
except the President, presented on behalf of the 
trustees a gold watch and chain to Mr. Henry 
Brushaber in recognition of his connection with 
the bank for over fifty years. In 1852 Mr. 
Brushaber entered the service of the Bowery 
Savings Bank, a lad of fifteen years of age, and 
the Board of Trustees felt that there should be 
recognition of his long and faithful service in 
the institution. The gift was not one from the 
bank, as the trustees feit that they had no right 
to use the money entrusted to their care for such 
purpose, but was from the individual members 
of the Board of Trustees. A formal presenta- 
tion address was made by Mr. Parsons, in which 
he briefly recited some facts in the history of 
the bank. It was chartered May 1, 1834, and 
the first meeting of the trustees was held at the 
Butchers and Drovers Bank on the 8th of May. 
On the second of June the bank commenced 
active business, and received on the opening 
day from fifty depositors the sum of $2,020, and 
during the first month of its existence $15,595. 
The bank was located in a three story and attic 
dwelling at 128 Bowery, being a portion of its 
present site. The chest which is now placed 
upon the President's table as a relic of the past 
contained all the valuable securities of the bank, 


including the cash. Not one penny of the as- 
sets of the bank has ever been lost or unaccoun- 
ted for during the period of its existence. In 
1843 the deposits amounted to $537,222; in 1863 
over $6,500,000; in 1873 more than $29,000,000; 
in 1883 over $41,000,000, and in 1903 within a 
few dollars of $83,000,000, The total amount 
of dividends or interest paid the depositors since 
the bank commenced business, inclusive of the 
amount paid or declared January 1, 1903, has 
been $68,092,637. 30. 

The Irving National Bank, now located at 
the corner of Greenwich and Warren streets, will 
remove, about the first of July, to its new build- 
ing, corner of Chambers and Hudson streets. 

The Union Exchange Bank of the city of 
New York will open for business at 135 Fifth 
Avenue, northeast corner of 20th street, on 
June 22nd. The capital and surplus of the 
new institution are $1,125,000. Henry S. Herr- 
man is President, Wm. H. McIntyre, Vice-Presi- 
dent, and John I. Cole, Cashier. 





The German American Bank of Rochester 
has increased its capital to $500,0co, and its 
surplus to $750,000. This increase has been 
made to provide for the rapid growth of the 
business of the bank and to enable it to con- 
tinue the efficient service which it has hereto- 
fore been able to render its patrons. Frederick 
Cook is President, and F. P. Allen, Cashier. 


The name of James H. Eckels, Comptroller 
of the Currency under President Cleveland, and 
now President of the Commercial National Bank 
of Chicago, has been prominently mentioned in 
connection with the Democratic nomination for 
the Presidency. The marked ability shown by 


Mr. Eckels in his administration of the Comp- 
trollership during the trying times of 1893, and 
his clear and advanced views upon all public 
questions, show that he possesses not only ex-. 
ecutive ability in a marked degree, but is en- 
dowed with those rare qualities which indicate 
‘a high order of statesmanship. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending June 14, 1902, and June 13, 1903. respectively. 
together with a computation of the proportionate increase or decrease of deposits for the year: 
































Banks. | Loans, Loans, || Deposits, | fDeposits. Per Cent. of 
1902. | 1903. \ 1902. 1903. Inc. Dec. 
Bank of N Y., N. B. A....'$ 18,355,000 |$ 16,062,000} $ 17,820,000 |$ 14,217,000 .... [20.2 
Bank of the Manhattan Co..| 22.037,000 | __19,579,000 || 27,793,000} 23,183,000, .... |16.5 
Merchants’ National....... 12,377,100 | 12,308,500 | 14,272,800] 13,658,600 ....| 4.3 
Mechanics’ National....... 13,213,000 | 13,052,000 | 13.172,000| 12,937,000; ....| 1.7 
Bank of America.......... 20,034,300 | 19,037,100 || 22,243,500 | 20,743,500} ....| 6.7 
Phenix National...........| 5,225,000 | 4,630,000 || 5,109,000} 4,275,000 .... 16.3 
ee 113,123,000 | 124,255,600 | 124,944,000 | 108,200,600 .... |13.4 
Chemical National......... 24,099,100 | 24,207,000 | 23,107,500 | 23,351,600 cae 
Merchants’ Exch. Nat...... 4,821,900 5.069.900 | §,005,700| 5,274,800 5.3)... 
| eee | 8,934,200 7,543,500 | 7,064, 300 4,997,800 .... 29.2 
Nat. Butch. & Drov....... 1,543,900 | 2,080, 300 1,892,200| 2,781,500; 46.9).... 
Mechanics & Traders’... .. 3,250,000 | 3,834,000 || 3,864,000} 4,018,000 3.9). 
NS ds.5 Socick-a-wie wie 0. 1,197,300 | 2,254,100 1,089,100}  1,682,200/ 54.4).... 
Leather Mfrs.’ Nat......... 4.555.500 | 4,514,200 4.434.400} 4,388,500, .... 1. 
American Exch. Nat....... 29,263,000 | 28,246,000 || 22,904,000| 20,613,000! .... Io. 
Nat Bank of Commerce....| 70,825,100 | 71,499.00C 61,710,100} 58,001,100) ...., 6. 
Mercantile National........ 13.484,800 | 24,167,700 || 14,168,300 | 20,419,700 44.1 
cals Aamir gan x aca 3.317.400 | 3 603,800 | 3,887,900, 4,188,100 7.7). 
Chatham National......... | 6,040,500 | 6,108,500 || 6,203,600| 6,028,600 <i 
Se hile asin 5 <'6 6 Uses 2,099,100 | _1,942,000 2,783,000} 2,598,500 .... 6.6 
8 6 Sa 15.823,500 16,071,500 || 14,731,400} 12,862,100 .... |12.6 
Hanover National ......... | 46,856,000 | 44,915,coo 53,382,100} 52,016,500 ....| 2.5 
Irving National ........... 4,288,000 | 5,751,000 || 4,477,000 4,846,000) 8.2).... 
National Citizens’......... 5.952.300 7,006,400 | 6,756,300 7,998,400 18.3).... 
RNS 6 soak bread a dain winds 2,836,100 2,603.700 3,219,100 2,925,300; ....| 9.1 
Market & Fulton.......... 6,215,100 | 6,102,000 || 6,504,300 G.3397,000| ..../ 2.5 
Nat. Shoe & Leather....... | 3,983,900 5,327,400 4.558,900 6,422,100 40.8 .... 
Corn Exchange............ 22,349,000 | 25,136,000 || 26,831,000} 30,508,000 13.7 .... 
_. _. eee 1,973,000 | 5,342,700 || 1,910,000 5,123,000 168.2)... 
Imp. & Traders’ Nat....... 23,743,000 | 22,779,000 || 21,453,000} 19,832,000 =< 
Natenal Pask...........-. 59,747,000 | 55,356,000 | 66,091,000! 61,379,000 7.1 
East River National....... 1,197,500 | _—_1,180,300 |) 1,344,500] 1,324,800 ....| 1.4 
Fourth National........... | 20,924,600 | 16,845,200 23,178,400} 18,452,900 .... 20.3 
Central National..........| 10,802,000 9,402,000 || 13,255,000} 10,751,000 .... 18.8 
Second National........... |  9,6.46,000 9,504,000 || 10,459,000 | 10,334,000 g.9 
Piet MOONE ... 5.2... 0e. 75,969,900 | 75,486,100 || 75,066,800} 61,167,100 .... '18.5 
te Ee a rere | 5.590.600 | 6,352,000 | 5,681,200; 6,028,500 6.1 .... 
DN Si evak edie ae siujess 2,924,000 2,796,000 || 3,326,000} 3,204,000 3.6 
N. ¥.€0, National......... | 4,010,000 4,186,400 || 5,045,100} 4,838,000 .... 4.1 
German-American......... | 3,387,700 3,336,300 || 3,248,600 S077,900| .... | 2.1 
Chase National............ 39,902,600 | 36,865,000 48,071,800} 44,508,700 .... | 7.4 
So, re 281,900 8,863,600 | 10,363,000} 9,712,500 ....| 6.2 
German Exchange......... 2,450,000 2,924,300 | 3,280,000 3.566.500 8.7 
ee | 3,006,400 | 3,145,000 | 4,673 400} 4,928,300 5.4].... 
Lincoln National.......... | 13,585,000 | 11,051,000 | 15,964,000| 11,718,400 .... 26.5 
Garfield National.......... | 7,754,000 7,649,100 8,148,200 7,679.600 .... 2 
Fifth National.............| 2,277,200 | 2,524,300 2,403,300 2,688,700, 11.8).... 
Bank of Metropolis........ | 8,232,200 8,152,400 || 9,523.800 9.682.700 1.6. 
West Side Bank........... 2,918,000 3,167,000 || 3,225,000} 3,502,000 8.5..... 
Seaboard National......... 12,006,000 | 11,809,000 14,309,000} 13.722.000 ....| 4.1 
First National, Brooklyn...| 4,373,000 4,584,000 || 4.400,000| 4,701,000 6.8. 
Liberty National........... 7,174,500 | 10,265,700 7.264,300| 8,936,100, 23. |.... 
N. Y. Produce Exchange... 4.023.500 | 4,425,300 || 3,786,600! 4.332,900, 14.4].... 
New Amsterdam Nat...... 7,641,100 | 6,796,400 | 8,664,900} 6,929,900 .... |20. 
Astor National............ 4,310,000 | 4,718,000 4,246.000| 4,590,000 8.1).... 
Western Nat. B’k of the U.S.| 39,048,000 | 56,947,700 | 46,065,400, 60545.300 31.4).... 
POS is suwagsons $864.998,800 |$903,362,0c0 || $928,375,800 $886,829,700 ..... 
| j | 








+t United States Deposits include |, $37,204,090. 





